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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 


10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agricultural Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4394) 


In re COLLEGE CLUB DalIRY, INC., FAYETTEVILLE MILK COMPANY, 
DixIE Dairy, INC., AND R. J. MCGREGOR, d/b/a SUNBEAM 
Dairy. AMA Docket No. 21-1. Decided April 15, 1955. 


Dismissal—Petition to Appear 


Where petitioner failed to demonstrate that it is a valid existing organization 
affected by the outcome of the proceeding, its petition to appear is 
dismissed. 


Mr. Rex W. Perkins, of Fayetteville, Arkansas, for petitioners. Mr. Webster 
P. Maxson, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


Ruling on Petition to Appear 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), a petition to appear and file 
a brief in the proceeding was filed by the Ozark Grade A Milk 
Producers Association. The petition cites that the Ozark Grade A 
Milk Producers Association is a mutual benefit association and a 
corporation existing under and by virtue of the laws of the State 
of Arkansas. 


The response of the Deputy Administrator for Marketing Serv- 
ices, Agricultural Marketing Service, United States Department 
of Agriculture, states that there are no copies of the organic 
documents of the petitioner on file with the appropriate state 
officials as required by Arkansas law and recommends that the 
petition not be considered until there are submitted certified 
copies of the petitioner’s organization documents and evidence 
that the petitioner is authorized to represent producers subject 
to the order. 

A copy of the Deputy Administrator’s response was served 
upon the petitioner and opportunity given for a reply by the 
petitioner. No reply has been received. 


789 
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Obviously in the light of the statements in the respondent’s 
answer to the petition, the petition should not be considered and 
will not be until some satisfactory demonstration is made by the 
petitioner that it is a valid existing organization affected by the 
outcome of the proceeding. 


(No. 4395) 


In re COLLEGE CLUB DAIRY, INC., FAYETTEVILLE MILK COMPANY, 
Drx1ie Dairy, INc., AND R. J. MCGREGOR, d/b/a SUNBEAM 
Dairy. AMA Docket No. 21-1. Decided April 15, 1955. 


Amendment—Arbitrary or Capricious Action—Denial of 
Application to Dismiss 


Where an application was filed to dismiss allegations of arbitrariness and 
capriciousness in a petition, on the ground that the allegations are not 
related to the promulgation record, held, while issues of the kind raised 
have been held to be subject to examination only in the light of evidence 
upon which the Secretary relied in issuing the order, it is not desired 
to limit the petitioners’ case at this early stage and the application to 
dismiss is denied. 


Under Secretary May Issue Amendments—Credibility of 

Witness Not Subject to Review—Mental Processes of 

Administrator Not Open to Inquiry—Practicality of 
Amendment Not Subject to Adjudication 


Where an application was filed to dismiss allegations in petition, which 
allegations allege: (1) that the amendment is void because it was issued 
by the Acting Secretary; (2) that the amendment is void because it was 
based upon perjured testimony; (3) that the amendment is void because 
it was issued as a result of a conspiracy between the Under Secretary 
and a farmer’s association; and, (4) that the amendment is impracti- 
cable, held, (1) the Under Secretary is authorized to act for the Secre- 
tary and could have issued the amendment in his own capacity; (2) 
testimony of witnesses at a promulgation hearing cannot be collaterally 
impeached de novo in a review proceeding; (3) the law does not inquire 
into the motives or mental processes of administrative officials; and, 
(4) practicality of an order is not an issue for adjudication. 


Mr. Rex W. Perkins, of Fayetteville, Arkansas, for petitioners. Mr. Webster 
P. Maxson, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 
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Rulings on Application to Dismiss 


On December 20, 1954, the petitioners filed a petition in this 
proceeding under Section 8c(15) (A) of the Agricultural Adjust- 
ment Act (1933), as reenacted and amended by the Agricultural 
Marketing Agreement Act of 1937 and subsequent amendments 
(7 U.S.C. 601 et seq.). On January 19, 1955, pursuant to section 
900.52(c) of the rules of practice, Roy Lennartson, Deputy Ad- 
ministrator for Marketing Services, Agricultural Marketing Serv- 
ice, United States Department of Agriculture, filed an applica- 
tion, with a supporting brief, to dismiss the allegations contained 
in paragraphs 11 and 13 of the petition. Copies of the application 
and supporting brief were served upon the petitioners’ counsel 
of record on January 24, 1955. The petitioners have filed no state- 
ment or answer in opposition to the application to dismiss. 


The petitioners are handlers of milk under Order No. 21, as 
amended, regulating the handling of milk in the Ozarks market- 
ing area, which was issued under the act on July 8, 1954 (19 FR. 
4291). They are located in counties in Arkansas which were 
added to the regulated marketing area by the amended order. 
The petitioners resist the application of the order to them. 

The paragraphs of the petition sought to be dismissed are as 
follows: 

“11. That the said orders fixing the said OZARK MILK 
MARKETING AREA is arbitrary, capricious, and discrimi- 
natory as applied to these petitioners, and is without legal 
justification, in that it constitutes a taking of petitioners’ 
property without due process of law in violation of the Fifth 
Amendment to the Constitution of the United States of 
America. That the said order is void for the further reasons 
that it was signed by True D. Morse, rather than EZRA 
TAFT BENSON, Secretary of Agriculture of the United 
States of America, as provided by law; that the order 
was issued upon fraudulent and perjured testimony of J. I. 
Keith, who represented to the Department of Agriculture that 
he was the legal representative of all of the producers of 
milk in Benton, Boone, Marion and Washington Counties, 
Arkansas, when in fact he did not represent a single pro- 
ducer in said area. That the said order establishing Benton, 
Boone, Marion and Washington Counties, Arkansas, as a 
part of the marketing area is the result of a conspiracy 
between True D. Morse, the Missouri Farmers Association 
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and the handlers of milk in and around the City of Spring- 
field, Missouri, to monopolize the milk handling and selling 
business in Missouri and the Northwest Arkansas Area, 
thereby destroying the established businesses of these peti- 
tioners. 

* * * 


“13. That the milk marketing order in question is imprac- 
ticable in that Washington, Benton, Marion and Boone Coun- 
ties, Arkansas, are very much removed from the milk mar- 
keting area of Missouri; that Washington and Benton 
Counties constitute the only area in the United States where 
there are three out of state markets for the milk produced 
in said area, all of which results in a higher price paid for 
raw milk to the producers; and that the petitioners, except- 
ing Dixie Dairy, are engaged in local activity only in that 
they purchase all of their raw milk from local producers who 
sell only locally and they process all of their milk in Arkan- 
sas, and sell only to Arkansas customers where the milk is 
consumed in Arkansas.” 


The first sentence of paragraph 11 of the petition asserts that 
Order No. 21, as amended, is arbitrary, capricious and discrimi- 
natory and without legal justification in that petitioners’ prop- 
erty is being taken without due process of law. The application 
to dismiss seeks dismissal of this sentence on the ground that it 
is improper or insufficient in that the allegations are not related 
to the promulgation record upon which the amended order was 
issued. 


While it is true that generally speaking issues of the kind 
raised, at least those of arbitrariness and capriciousness, have 
been held to be subject to examination only in the light of the 
evidence upon which the Secretary relied in issuing the order 
complained of, we do not wish to force the petitioners to so limit 
their case at this early stage of the proceeding. This part of the 
application to dismiss is denied at this time. 


The second sentence in paragraph 11 of the petition asserts 
that the amended order is void because it was issued by Acting 
Secretary Morse and not by Secretary Benson. This is an insuffi- 
cient allegation as a matter of law. Mr. Morse was duly confirmed 
by the Senate as Under Secretary of Agriculture on January 29, 
1953 (16 Cong. Rec. 656). The Under Secretary is authorized to 
act as Secretary in the absence of the Secretary (5 U.S.C. § 4 
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and § 514b). In addition, Under Secretary Morse could have 
issued the order in his capacity as Under Secretary. See delega- 
tion dated November 18, 1953 (18 F.R. 7498), issued pursuant to 
Reorganization Plan No. 2 of 1953 (5 U.S.C. § 133z-15). This 
allegation should, therefore, be dismissed. 


Paragraph 11 of the petition also asserts that the order is void 
because it allegedly was issued upon the perjured testimony of 
J. I. Keith, who is alleged to have represented himself to be the 
legal representative of all producers in Benton, Boone, Marion 
and Washington Counties, whereas he is alleged to have repre- 
sented no such producers. The credibility of the testimony of all 
witnesses is subject to challenge at the promulgation proceeding, 
either by cross-examination or by the opposing testimony of other 
witnesses, and all such questions are for disposition in the pro- 
mulgation proceeding. Such testimony cannot collaterally be 
impeached de novo in a review proceeding (in which the wit- 
nesses are not even parties) long after the Secretary acted with 
finality upon the promulgation record, as required by law. 


Moreover, Keith’s alleged statement concerning his representa- 
tion of certain producers was not necessary, as a matter of law, 
to the legality of Order No. 21. The order (19 F.R. 4291, § 921.0 
(c) (3) “Determinations”) shows that the required producer 
approval was expressed, as provided by law, in a referendum 
among producers held subsequent to the hearing and that the Sec- 
retary made his findings of producer approval upon the basis of 
this referendum. 

The third sentence in paragraph 11 alleges that the order was 
issued as a result of a conspiracy between Under Secretary 
Morse, the Missouri Farmers Association and certain Spring- 
field handlers. Somewhat similar allegations as to the reasons for 
the issuance of orders have been stricken from petitions by means 
of applications to dismiss and such action has been upheld by the 
courts. In re Kewaskum Dairy Co., 10 A.D. 769 (1951), aff'd, 
Heinemann Creameries, Inc. and Kewaskum Dairy Co. v. Benson, 
United States District Court for the Eastern District of Wiscon- 
sin, October 30, 1953; In re Crystal Lake Dairy Co., 8 A.D. 1 
(1949), aff’d, Crystal Lake Dairy Co. v. Brannan, United States 
District Court for the Northern District of Illinois, February 20, 
1951. It is well settled that the law does not inquire into the 
motives or mental processes of an administrative officer in taking 
action. Morgan v. United States, 304 U.S. 1 (1938) ; United States 
v. Morgan, 313 U.S. 409 (1941); Cupples Company Manufac- 
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turers v. National Labor Relations Board, 103 F. (2d) 953 
(C.C.A. 8th, 1939) ; Bethlehem Shipbuilding Corporation v. Na- 
tional Labor Relations Board, 114 F. (2d) 930 (C.C.A. 1st, 
1940), cert. denied, 312 U.S. 710; National Labor Relations Board 
v. Biles Coleman Lumber Co., 98 F. (2d), 16 (C.C.A. 9th, 1938) ; 
National Labor Relations Board v. Baldwin Locomotive Works, 
122 F. (2d) 39 (C.C.A. 3d, 1942); National Labor Relations 
Board v. Botany Worsted Mills, 106 F. (2d) 263 (C.C.A. 3d, 
1939) ; Bethlehem Steel Co. v. National Labor Relations Board, 
120 F. (2d) 641 (App. D. C. 1941); Norris & Hirshberg, Ine. v. 
Securities and Exchange Commission, 163 F. (2d) 689 (App. 
D. C. 1947). 

Paragraph 13 of the petition states that the amended order is 
impracticable for a number of reasons. Section 8c(15) (A) of the 
act states that a handler may file a petition claiming that an 
order, a provision thereof, etc., is “not in accordance with law.” 
The practicability of an order, as distinguished from its legality, 
is not an issue for adjudication in this proceeding. Consequently, 
this paragraph too should be dismissed. 

Accordingly, the application to dismiss the first sentence of 
paragraph 11 is denied and the application to dismiss with 
respect to the remainder of paragraph 11 and with respect to 
paragraph 13 in its entirety is granted. The rules of practice 
(7 CFR § 900.52(c) (2) ) permit the filing of an amended petition 
within 20 days after the service of an order dismissing a petition 
or any portion thereof for failure to comply with the act or the 
rules of practice. 


(No. 4396) 


In re M. H. RENKEN Dairy Co. AMA Docket No. 27-96. Decided 
October 31, 1955. 


Order No. 27—Necessity of Health Department Approval 
of Pool Plant—Indirect or Adoptive Approvai 


Where the Department of Health of the City of New Yor! tancelled its 
approval of one of petitioner’s country plants but petitioner maintained 
that this country plant was approved by two county health authorities 
and this contention was based on the county health authorities’ permits 
to petitioner’s Brooklyn plant to sell milk in these counties, which permits 
listed petitioner’s country plants as sources of supply including the one 
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in question, held, the permits covered only the sale of milk in the counties 
by petitioner’s Brooklyn plant and the county health authorities depended 
upon the New York City approval of the Brooklyn plant, and the inclu- 
sion of the country plant as a source of supply was contingent upon 
continued approval, and indirect or adoptive approval of the country 
plant by the issuance of the permit is superseded by indirect or adoptive 
disapproval as a result of New York City’s disapproval of the country 
plant. 


Order No. 27—Pool Plant Designation on Annual Basis— 
Time for Filing Application 


The order provisions for filing an application for designation as a reserve 
pool plant by July 1 are mandatory. 


Automatic Cancellation of Annual Designation of Pool 
Plants Not Approved on June 15 

Since the reserve plant designation runs from year to year a periodic review 
should be made to ascertain the availability of milk for the marketing 
area from a health authority standpoint. 

Mr. Harry Polikoff, New York, New York, for petitioner. Mr. John M. 
Durbin, for Agricultural Marketing Service. Mr. Will Rogers, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner is a handler 
under Order No. 27, as amended, regulating the handling of milk 
in the New York metropolitan area. 


In brief outline, the order sets up a regulatory plan whereby 
milk received from dairy farmers at plants designated as “pool 
plants” is classified, priced and pooled. Under this plan a handler 
pays for milk received at his pool plant the value of the milk at 
the classified prices through the use of a pool or producer-settle- 
ment fund, that is, by paying the producers delivering to him at 
the average Value of all the milk received by all handlers at pool 
plants, tu: ing over to the pool any excess in the value of his 
milk over the average and withdrawing from the pool the amount 
by which the value of his milk is less than the average. 


Milk received from dairy farmers at nonpool plants is not 
priced and pooled under the order and, consequently, the value 
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of such milk is excluded in the computation of a handler’s obli- 
gations to the pool. In other words, such milk is exempt from 
the pricing provisions of the order and a handler is not required 
to pay to the pool or is not entitled to withdraw from the pool 
on account of the utilization of such milk. However, any such 
milk coming into the marketing area in certain fluid forms is 
subject to compensatory payments to the pool under section 
927.9(h) of the order. 


The order provides in general for two methods of designation 
of a plant as a pool plant. One is a designation on an annual basis 
as a reserve pool plant under section 927.3(a) of the order and 
the other is pursuant to section 927.3(b) of the order by virtue 
of shipping monthly certain percentages of the receipts at the 
plant to the marketing area as Class I-A milk. Section 927.3 (a) 
(4) (ii) of the order prescribes automatic cancellation as of 
August 1 of a pool plant designation for a plant which on June 
15 of any year is not approved by a health authority as a source 
of milk for the marketing area. A handler, however, may apply 
prior to July 1 for a new designation effective on August 1 of the 
same year. 


This proceeding involves a plant of petitioner located at Frank- 
fort, New York. The petitioner’s Frankfort plant lost its New 
York City approval on May 20, 1948, and the approval was not 
restored until June 25, 1948. The petitioner did not apply, prior 
to July 1, 1948, as required by section 927.3(a) (2), for a new 
designation of the plant as a pool plant effective August 1, 1948, 
and the market administrator for the order considered the plant’s 
reserve pool plant designation automatically cancelled. However, 
by shipping the required percentages of its receipts monthly to the 
marketing area as Class I-A milk, the plant was automatically 
designated a pool plant under section 927.3(b) until March 1949, 
for which month its shipments fell below the specified percent- 
age and the plant failed to qualify for pool plant designation for 
this month. Consequently, the market administrator for the 
order billed the petitioner for $16,445.10 in compensatory pay- 
ments under section 927.9(h) of the order in connection with 
milk from the plant which moved into the marketing area and 
denied to the petitioner a credit of $10,222.22 which would be 
due the petitioner out of the pool if the Frankfort plant was 
designated a pool plant for March 1949. 
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An answer was filed to the petition and the amended petition 
upholding the market administrator’s actions as in accordance 
with law and the terms of the order. A hearing upon the petition 
was held before Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, in New 
York, New York, on November 1, 1950, February 15, 1951, and 
July 8, 1953. At the hearing, the petitioner was represented by 
Harry Polikoff, Attorney at Law, New York, New York. The 
respondent was represented by John M. Durbin, Office of the 
Solicitor, United States Department of Agriculture. After the 
hearing, the parties filed briefs. 


On May 7, 1954, respondent filed an application to dismiss that 
portion of the petition requesting a refund of the compensatory 
payments made by petitioner pursuant to section 927.9(h) of the 
order for the month of March 1949 on the ground that the 
market administrator had credited the petitioner’s account with 
this amount on April 15, 1954. The petitioner filed a consent to 
such partial dismissal of the petition on June 4, 1954, without 
prejudice to a claim for interest. On June 9, 1954, the hearing 
examiner issued a report containing proposed findings of fact 
and conclusions and recommending that the petition be dismissed. 
The petitioner filed exceptions to the report and oral argument 
was held before the Judicial Officer on September 20, 1955. 


The petitioner contends that the designation of its Frankfort 
plant as a pool plant on an annual basis should not have been 
cancelled because the plant was approved by a health authority 
as a source of milk for the marketing area in that, while New 
York City approval was withdrawn, the plant continued to be an 
approved source of milk for Nassau and Suffolk Counties which 
are also parts of the marketing area. The petitioner also argues 
(1) that the requirement of section 927.3(a) (4) (ii) for health 
approval on a specified day of the year, namely June 15, is arbi- 
trary, unreasonable, not supported by substantial evidence and 
contrary to the act and (2) that the July 1 time limit of section 
927.3(a) (2) (i) to apply for a new designation is merely direc- 
tory, not mandatory, and if considered mandatory, is arbitrary, 
unreasonable, and not supported by substantial evidence. The 
petitioner’s attacks on the compensatory payment provisions will 
not be described or adjudicated in view of the consent for dis- 
missal of the part of the proceeding relating thereto. 
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FINDINGS OF FACT 


1. Petitioner, M. H. Renken Dairy Co., is a corporation organ- 
ized and existing under the laws of the State of New York with 
its principal office and place of business at 584 Myrtle Avenue, 
Brooklyn, New York. 


2. The petitioner is a handler under Order No. 27, as 
amended. Petitioner operates a fluid milk plant at its Brooklyn 
address where milk and milk products are received in bulk from 
country plants operated by it and others. The milk and milk 
products are then pasteurized and packaged at the Brooklyn 
plant and distributed therefrom throughout the marketing area. 
Petitioner also owns and operates a country plant located at 
Frankfort, New York, where milk is received from dairy farmers 
and from which such milk is sent by tank truck to the Brooklyn 
plant. 


3. On May 20, 1948, the Department of Health of the City of 
New York withdrew or cancelled its approval of the Frankfort, 
New York, plant as a source of milk for the City of New York 
and approval was not reinstated by such department until June 


25, 1948. The petitioner failed to apply to the Secretary prior to 
July 1, 1948, for a new designation of the Frankfort plant as a 
reserve pool plant under the order beginning August 1, 1948. 


4. By letter dated July 14, 1948, the market administrator 
for the order notified the petitioner that pursuant to the order 
provisions the pool plant designation of the petitioner’s Frank- 
fort plant would be automatically cancelled effective August 1, 
1948. The letter also specified the percentages of monthly receipts 
at the Frankfort plant which would have to be shipped to the 
marketing area as fluid milk in order that the plant might qualify 
on a monthly basis as a pool plant. Thereafter, the petitioner did 
not apply for designation as a pool plant on an annual basis to 
be effective August 1, 1948, but shipped to the marketing area 
as fluid milk the required percentages of the receipts at the 
Frankfort plant for designation of the plant as a pool plant until 
March 1949 when the shipments fell below the required 25 per- 
cent. As a result of failing to ship the required percentage of 
receipts, the Frankfort plant did not qualify as a pool plant for 
March 1949. The market administrator then billed the petitioner 
for $16,445.10 pursuant to section 927.9(h) for milk moved from 
the Frankfort plant, a nonpool plant, to the marketing area in 
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Classes I-A, II-A, II-B and V-A, and did not credit the petitioner 
with $10,222.22 which would be due the petitioner from the pool 
if the Frankfort plant was a pool plant under the order for 
March 1949, 


5. A permit (New York State Department of Health Form 
M.S. 1) was issued on December 4, 1947, to M. H. Renken Dairy 
Co., 584 Myrtle Avenue, Brooklyn, New York, by the Suffolk 
County Department of Health to sell in such county during the 
year 1948 “. . . only the grades of milk and cream and milk 
products which are specified in the above application and which 
have been received only from the sources listed on the reverse 
side or from new sources to be approved. . . .” The reverse side 
contained a column headed “Name and Address of All Producers 
from Whom Milk or Cream is Secured” under which petitioner 
listed its country plants, including its plant located at Frankfort, 
New York. A similar permit was issued on January 1, 1948, to 
M. H. Renken Dairy Co., 584 Myrtle Avenue, Brooklyn, New 
York, by the Nassau County Department of Health for the sale 
of milk, cream and milk products in such county during the year 
1948. Neither permit was revoked or suspended during the period 
involved here. 


6. Suffolk County does not ask or require New York City 
pasteurizing plants to fill out the producer column on the back 
of Form M.S. 1 as such form is not geared to and does not apply 
to the operations of such plants. There was no requirement that 
the petitioner execute this column. The listing of plants on the 
reverse side of the permit issued to petitioner’s Brooklyn plant 
did not mean that the plants so listed were approved by the health 
authorities of Suffolk county to ship milk directly into Suffolk 
County. In issuing its permit to the petitioner, the Department 
of Health of Suffolk County relied upon the approval of the peti- 
tioner’s Brooklyn plant and the plant’s sources of supply by the 
New York City Department of Health. The permit authorized 
the petitioner to sell in Suffolk County only milk and milk prod- 
ucts coming through petitioner’s plant in Brooklyn (Tr. pp. 74-81, 


109-136). 


7. Nassau County Department of Health relied upon New 
York City approval of the petitioner’s Brooklyn plant and also 
the sources of supply for this plant in issuing its permit to the 
petitioner. The permit issued to the petitioner authorized the 
petitioner to sell in Nassau County only milk and milk products 
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coming through the plant in Brooklyn. Nassau County kept a 
running file of all plants approved by it and petitioner’s plant at 
Frankfort, New York, has never been on that list (Tr. pp. 
155-196). 


8. Fluid milk from the petitioner’s Frankfort plant would 
not be permitted entrance into New York City plants including 
the petitioner’s Brooklyn plant during the period in which the 
Frankfort plant did not have approval from the New York City 
Department of Health (Tr. pp. 71, 193). 


9. The New York metropolitan milk marketing area is defined 
in section 927.1(c) of the order as “the City of New York, the 
counties of Nassau, Suffolk ... and Westchester, all in the State 
of New York... .” Section 927.3 of the order, dealing with pool 
plants, read, during the period involved herein, in pertinent part, 
as follows: 


““(a) Reserve plants... 


“(2) Designation upon application. (1) Eligible applicants. 
Any person who operates a plant which is located in New 
York State ... and which is either approved as a source of 
milk by a health authority in the marketing area at the time 
of application and under the sanitary supervision of such 
authority, or was a pool plant during the preceding October, 
November, and December, may apply to the Secretary prior 
to July 1 of any year to have such plant designated as a pool 
plant. . . . [Emphasis supplied.] 


““(4) Suspension and cancellation of designation. The desig- 
nation of a pool plant pursuant to this paragraph may be 
suspended or cancelled under any of the following provi- 
seme: .... 


“(ii) The designation of any plant which on June 15 of any 
year is not approved by a health authority as a source of 
milk for the marketing area shall be automatically cancelled 
effective on August 1 of such year unless the absence of such 
approval is a temporary condition covering a period of not 
more than 15 days. This provision does not prevent a handler 
from applying, pursuant to (2) of this paragraph, for a new 
designation effective on August 1 of the same year... . 
[Emphasis supplied.] 

“(b) Plants shipping Class I-A milk to the marketing area. 
For any month a plant from which during such month Class 
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I-A milk, either directly or through other plants, is sold or 
distributed in or shipped to the marketing area, which quan- 
tity of milk during the months of July through March, is 
equal to more than 25 percent of the milk received directly 
from dairy farmers, or during the months of April through 
June is equal to more than 10 percent of the milk received 
directly from dairy farmers, shall automatically be desig- 
nated a pool plant: .. .” 


10. The pertinent provisions relating to pool plants were 
incorporated into Order No. 27, as amended, in the amendments 
effective August 1, 1945. Prior to the issuance of such amend- 
ments, the Secretary caused a notice of proposed amendments to 
be published in the Federal Register on February 1, 1945 (10 
F.R. 1353). This notice of proposed amendments was based upon 
evidence adduced at a hearing held in New York, New York, on 
August 15-17, 1944, September 20-28, 1944, and December 20, 
1944. The notice read, in pertinent part, as follows: 


“The obligation of a handler who receives equalization pay- 
ments to supply the market with milk should be recognized 
in a requirement that he keep his milk available for the 


market by maintaining strict sanitary control over his plant 
and the farms on which the milk is produced, and that he 
actually supply the market with milk in times of short 
supply. The rights of handlers should be protected by pro- 
viding for the inclusion in the pool, on the basis of ship- 
ments, of any plant, regardless of location or previous con- 
nection with the market, and for designation as a pool plant, 
on a reserve basis, upon assumption by the operator of the 
plant of specified obligations as to the availability of his 
milk. No plant (except temporarily at the outset) should be 
classified as a pool plant, on the reserve plant basis, unless 
application is made by the handler; and the operator of any 
plant should have the right to withdraw that plant from the 
pool at any time during the months of April, May, June, and 
July, of any year... . 

“It is recommended that no broad discretionary authority 
should be given to the market administrator to suspend pool 
plant designations. .. .” 


The evidence adduced at such hearing indicated that it was the 
intent of the draftsmen of the pool plant provisions of the 
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amended order and of representatives of the industry that the 
market administrator’s authority with regard to such provisions 
be set forth with precision and in detail so that little or no dis- 
cretion would be granted him in the administration of these 
provisions of the order; that the test of health authority approval 
for determining the incidence of the pool be included in the order 
to measure the availability of milk for the marketing area; that 
a plant must apply for designation as a pool plant by a fixed date 
or it would not and could not come into the pool on an annual 
basis and could not be designated as a pool plant on an annual 
basis until August 1 of the following year if it then made a 
timely application; and that an annual re-examination of pool 
plants as of a fixed date prior to the beginning of the period of 
short supply be made with respect to their availability as sources 
of supply of milk for the marketing area, as measured by health 
authority approval, for the purpose of automatically eliminating 
from the list of reserve pool plants those which were not avail- 
able as sources of supply.’ 


CONCLUSIONS 
I 


It is undisputed that the Department of Health of the City of 
New York on May 20, 1948, withdrew or cancelled its approval 
of petitioner’s Frankfort plant as a source of milk for New York 
City and that its approval was not reinstated until June 25, 1948, 
twenty-one days after the expiration of the temporary emergency 
period for reapproval provided in section 927.3(a) (4) (ii) and 
ten days after the date prescribed therein for automatic cancel- 
lation of designation. It is also undisputed that the petitioner did 
not apply prior to July 1, 1948, for designation of the Frankfort 
plant as a reserve pool plant effective August 1, 1948. 

The petitioner, however, maintains that on June 15, 1948, the 
Frankfort plant was approved by other health authorities in the 
marketing area as a source of milk for the marketing area, 
namely, the health authorities of Suffolk and Nassau Counties. 
Consequently, the petitioner contends that the designation of the 
Frankfort plant as a reserve pool plant under the order should 
not have been cancelled. 

The petitioner’s case on this point is based on permits issued 
to the petitioner for the sale of milk and milk products in Suffolk 








180ome of the evidence is found in Docket AO 71-A9 at pages 650-655, 660-668, 
672, 686-687, 728, 739, 789, 799-800, and 1652. 
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and Nassau Counties. The permits, executed on New York State 
Department of Health forms M.S. 1 in 1947, recite on their face 
that they are issued to M. H. Renken Dairy Co., 584 Myrtle 
Avenue, Brooklyn, New York. The back of the form contains a 
space to be filled out with the names and addresses of all pro- 
ducers from whom milk is secured. In this space upon each of 
the two forms appears a list of the petitioner’s country plants 
including its Frankfort plant. 


The petitioner’s argument seems to be that in issuing the per- 
mits to the petitioner, Suffolk and Nassau Counties approved the 
petitioner’s Frankfort plant as a source of milk for such counties, 
that such approval was not withdrawn, and that it was in exist- 
ence on June 15, 1948, and thereafter. In this connection, it 
appears from the record that Suffolk and Nassau Counties took 
no affirmative action to disqualify the Frankfort plant as a source 
of milk for these counties. 


The controversy revolves around the permits issued by Suffolk 
and Nassau and their meaning and effect. Findings of Fact 6 and 
7 show that the permits covered only the sale of milk in Suffolk 
and Nassau Counties that came through the petitioner’s Brooklyn 
plant and that Suffolk and Nassau depended upon and were satis- 
fied with New York City approval of the Brooklyn plant and 
control over the tributary sources of milk for the Brooklyn plant. 
The listing of the petitioner’s Frankfort plant upon the permits 
appears to have been of no particular significance since these 
counties looked to New York City to police or to approve the 
sources of milk for the Brooklyn plant. Jf there was some kind 
of approval of the Frankfort plant by Suffolk and Nassau health 
authorities at the time of the issuance of the permits to the peti- 
tioner because Frankfort was a source of milk for the Brooklyn 
plant, such approval was at most indirect, derivative, and con- 
tingent upon continued approval of the Frankfort plant by the 
New York City health authorities. Disapproval by New York 
City automatically cut off the Frankfort plant as a source of milk 
for the Brooklyn plant and thus made milk from the Frankfort 
plant unavailable to Suffolk and Nassau Counties. In effect, then, 
if there had been indirect or adoptive approval of the Frankfort 
plant by the issuance of the permits in question, there were also 
indirect or adoptive disapprovals of Frankfort by Suffolk and 
Nassau as the result of New York City’s disapproval of Frankfort. 


We conclude that the Frankfort plant was not approved on 
June 15, 1948, by a health authority for the marketing area as a 
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source of milk for the marketing area within the meaning of 
section 927.3(a) (4) (ii). This conclusion is strengthened by the 
purpose of section 927.3 (a) (4) (ii) which was, as shown by Find- 
ing of Fact 10, to measure the availabiliy of milk for the market- 
ing area. 


II 


The petitioner also raises the issue that the order provisions 
for filing by July 1 an application for designation as a reserve 
pool plant are directory and not mandatory. As shown by Find- 
ing of Fact 9, section 927.3(a) (4) (ii) of the order says that a 
reserve pool plant designation for a plant not having marketing 
area health authority approval on June 15 “shall be automatically 
cancelled effective on August 1... .” The next sentence states, 
“This provision does not prevent a handler from applying, pur- 
suant to (2) of this paragraph, for a new designation effective 
on August 1 of the same year.” Subparagraph 2 of section 927.3 
(a) states that persons operating plants meeting the specified 
conditions “. . . may apply to the Secretary prior to July 1 of 
any year to have such plant designated as a pool plant. . . .” 


The above-quoted language of the order states that the person 
has until July 1 to apply for a new designation as a reserve pool 
plant when the plant’s designation as such has been cancelled 
because of unapproval on June 15 by a health authority for the 
marketing area. This is language which on its face necessitates 
the filing of an application by July 1. If there were need to go 
into the promulgation history of the provision, it is seen from 
Finding of Fact 10 that the intent was to make the annual filing 
date mandatory (Docket AO 71-A9 pp. 661, 739). Obviously, 
then, the order provides for no indefinite period after July 1 for 
filing an application for reserve plant designation and, of course, 
the petitioner not only did not file such an application prior to 
July 1, 1948, but failed to file or attempt to file such an applica- 
tion after July 1, 1948, as well. 


III 





In addition to other issues raised, the petitioner maintains that 
section 927.3(a) (4) (ii) is unsupported by substantial evidence, 
is arbitrary, unreasonable and otherwise not in accordance with 
law. The petitioner claims that the only evidence in the promul- 
gation record concerning these provisions of the order do not 
support June 15 as the cut-off date upon which a plant should 
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have health authority approval and that such evidence favors 
reinstatement of a plant as a pool plant at any time during the 
year upon reapproval by a health authority for the marketing area 
when the cancellation of pool plant status is due to absence of 
health authority approval on the annual cut-off date. The peti- 
tioner refers to the testimony of Fred Sexauer on September 21, 
1944, and Dr. C. R. Roberts on September 22, 1944 (Docket AO 
71-A9 661, 662, 672, 769). 


The witnesses Sexauer and Roberts in the testimony referred 
to by the petitioner were each advocating their own proposals for 
the handling of the problem as to what plants should be consid- 
ered pool plants. They were not discussing the provisions subse- 
quently adopted and issued by the Secretary. The plan advocated 
by Sexauer on behalf of the Producers Bargaining Agency called 
for annual applications by July 15 for designations as pool plants 
for each year commencing August 1. Under his plan applications 
could be made for plants that on July 1 had the approval of a 
marketing area health authority. Sexauer’s testimony referring 
to restoration of pool plant status upon reapproval of a plant by 
a marketing area health authority after disapproval relates only 
to such situations occurring after the annual designation of the 
plant since applications could be made under Sexauer’s plan only 
once a year for plants approved on July 1 by a marketing area 
health authority (Docket AO 71-A9 661, 662, 672). Roberts pro- 
posed a plan which would make any plant a pool plant as long as 
it had approval of a marketing area health authority, subject to 
a requirement that the plant ship certain quantities of milk to 
the marketing area when requested by the market administrator. 
His testimony included no application dates or health approval 
as of any particular time. He recommended basically the same 
scheme as the order then provided, namely, the pooling of all milk 
received at any plant approved by a health authority for the 
marketing area subject to a newly-proposed requirement that 
certain quantities of milk be shipped to the marketing area upon 
request. 


The plan embodied in the amended order offers two methods 
of obtaining pool plant status, (1) reserve pool plant designa- 
tion, that is, on an annual basis without any specifically expressed 
minimum of shipments to the marketing area and (2) automatic 
designation on a monthly basis because of shipments of pre- 
scribed minimum percentages of receipts at the plant to the 
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marketing area during certain months of the year. The milk 
received at reserve pool plants is regarded as the reserve supply 
for the marketing area. The proposal of Sexauer that plants 
apply annually for designation was not adopted and the amended 
order permitted reserve pool plants to carry their designations 
from year to year if approved on June 15 of each year by a health 
authority for the marketing area. If not so approved on such 
date, a plant still may apply by July 1 for a designation effective 
August 1. Since the reserve plant designation runs from year to 
year, it is obvious that a periodic review should be made to ascer- 
tain the availability of milk from the plant for the marketing 
area from a health authority standpoint and this is the reason 
for the cancellation of reserve plant designations for plants not 
approved on June 15 by a marketing area health authority. There 
is substantial support for such a provision in Sexauer’s testimony 
(see pp. 660-668, 671-674, Docket AO 71-A9) and in a good part 
of the hearing record upon which the contested provisions were 
promulgated. We find nothing arbitrary or unreasonable in such 
an annual review and of course, in any event, a plant can become 
a pool plant on a monthly basis automatically by shipping the 
required percentages of milk to the marketing area as the peti- 
tioner’s plant did in this case for some months. We see no crip- 
pling infirmity in the fact that Sexauer proposed July 15 as the 
final application date for designation as a pool plant and July 1 
as the date upon which a plant should have health approval, 
instead of July 1 and June 15, respectively, as contained in the 
order. It may well have been thought desirable to have additional 
time prior to August 1 for administrative reasons. 


The order is a set of rules promulgated after hearing and these 
rules have the force and effect of law. Dairymen’s League Coop- 
erative Ass’n, Inc. v. Brannan, 173 F. (2d) 57, 65 (C.C.A. 2nd, 
1949), cert denied, 338 U. S. 825 (1949). The rules involved here 
were clearly set out and in this proceding dispensation from these 
rules cannot be granted or a modification of the rules cannot be 
made unless the petitioner establishes that the rules or some 
obligation imposed in connection therewith are not in accordance 
with law. A handler’s inadvertence in failing to follow the rules 
or to conduct his business so as to comply with requirements is 
not sufficient. General Ice Cream Corporation v. Benson, 217 F. 
(2nd) 646 (C.C.A. 2nd, 1954); Vogt’s Dairies, Inc. v. Wickard, 
45 F. Supp. 94 (S.D. N. Y. 1942) ; Sauquoit Valley Farmers Co- 
operative, Inc. v. Wickard, 45 F. Supp. 104 (N.D. N.Y. 1942). 
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IV 


In summary, we conclude that the petitioner is not entitled to 
the credit of $10,222.22 sought. The petitioner has consented to 
dismissal of the portion of the petition dealing with $16,445.10 
reserving the right to claim interest. There are no provisions in 
the regulations under the act or in the order authorizing the 
awarding of interest in a claim of the kind involved in this pro- 
ceeding. The $16,445.10 when debited to the petitioner became 
part of the producer-settlement fund which is cleared monthly 
and the credit of this amount to the petitioner’s account was 
made out of the producer-settlement fund. The fund does not earn 
interest. The petitioner’s request for interest on the $16,445.10 
should be denied. Furthermore, the petitioner seems to have 
abandoned any claim for interest on the $16,445.10 by failing to 
except to the hearing examiner’s proposed ruling that no in- 
terest be allowed upon this amount. The hearing examiner’s re- 
port recommended rulings adverse to the petitioner upon the 
claim for $10,222.22, recited that the respondent had moved to 
dismiss the case as to the $16,445.10, that the petitioner had 
consented to such dismissal without prejudice to a claim for 
interest and that the petitioner be denied interest upon the 
$16,445.10. The petitioner’s exceptions dealt only with the hearing 
examiner’s proposed findings and conclusions with respect to 
the $10,222.22 claim. 

ORDER 


In view of the foregoing, the petition is dismissed and the 
relief requested, other than the refund of $16,445.10 already made 
is denied. 

Copies hereof shall be served upon the parties and the market 
administrator for Order No. 27, as amended, in person or by 
registered mail. 


(No. 4397) 


In re JACOB STERN AND JACOB STERN AND COMPANY, INC. CEA 
Docket No. 69. Decided October 20, 1955. 


Denial of Trading Privileges—Stipulation by Respondents 
—Jurisdiction of Secretary—Consent Order 


Upon respondents’ admission of jurisdictional facts, waiver of oral hearing, 
consent to entry of the order herein, and stipulation, trading privileges 
on all contract markets are denied to them for a period of six months, 
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with an exception which would permit respondent Jacob Stern to execute 
bona fide orders received by him in his capacity as a floor broker. 


Mr. Benj. M. Holstein for Commodity Exchange Authority. Mr. Louis A. 
Tepper of Moldauer & Tepper, of New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a quasi-judicial proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1952 ed., Chapter 1) instituted by a com- 
plaint and notice of hearing issued under section 6(b) of the 
Act (7 U.S.C. 1952 ed.,§ 9) by the Acting Secretary of Agricul- 
ture on June 24, 1955. 

The respondents are an individual and a New York corporation 
of which he is the president and principal owner, and which he 
manages and directs. 

The complaint charges that the respondents attempted to 
manipulate and did in fact manipulate the price of potatoes in 
interstate commerce and for future delivery on the New York 
Mercantile Exchange, a contract market. These charges are 
based upon allegations that during and prior to February 1955, 
the respondents sold large quantities of March 1955 potato futures 
on the exchange and thereby acquired and maintained a sub- 
stantial short position in such future; that during the same period 
they purchased and withheld from sale large quantities of Febru- 
ary 1955 potato futures and acquired and maintained a dominant 
long position in that future; that during the latter part of Febru- 
ary 1955, their holdings represented from 30 to 40 percent of all 
open contracts in the March future and from 50 to 80 percent of 
all open contracts in the February future; that they sold deliver- 
able potatoes to holders of short February contracts only at fixed 
and arbitrary prices, and subsequently reacquired such potatoes 
by repurchase or by delivery to them in satisfaction of their long 
February position; that they stood for delivery on such position 
and demanded and received delivery during February of more 
than 92 percent of all deliveries made on the exchange and held 
149 carlots of potatoes at the end of the month, which quantity 
represented approximately the entire available supply of cash 
potatoes in New York which met requirements for delivery on the 
New York Mercantile Exchange; that they employed these cash 
supplies to threaten delivery on their short March futures posi- 
tion in order to cause lower prices in that future; and that on 
March 1, 1955, they delivered the entire 149 carlots against their 
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short March position. The complaint also alleges that the respon- 
dents entered into these transactions for the purpose and with 
the intent of depressing the price of March 1955 potato futures, 
and that their acts caused an increase in the price of February 
1955 potato futures, a decrease in the price of March 1955 
potato futures and in the price of cash potatoes, and a widening 
of the spread between the prices of these two futures. 


No hearing has been held. On September 21, 1955, prior to 
the date set for filing the answer, the respondents submitted a 
joint stipulation under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)), in which they admit the facts contained 
herein under “Findings of Fact,’’ and consent to the entry of the 
order hereinafter set forth. The stipulation also contains a recital 
that it is submitted solely for the purpose of disposing of this 
administrative proceeding and with no other intent. 


FINDINGS OF FACT 


1. Respondent Jacob Stern and Company, Inc., is a corpora- 
tion organized under the laws of the State of New York with 
offices and a place of business at 190 Duane Street, New York, 
New York. The said corporation is now and was at all times 
specified herein a clearing member of the New York Mercantile 
Exchange. 


2. Respondent Jacob Stern is now and was at all times 
specified herein the president of the corporate respondent, the 
manager and director of its business, and the owner of 70 per- 
cent of its capital stock, with the remaining 30 percent of such 
capital stock being held by other members of the family of the 
said Jacob Stern. The said Jacob Stern is now and was at all 
times specified herein a member of the New York Mercantile 
Exchange and a registered floor broker under the Commodity 
Exchange Act. 


3. The New York Mercantile Exchange is now and was at all 
times specified herein a board of trade duly designated as a 
contract market under the Commodity Exchange Act. 


4. During January, February, and March, 1955, respondent 
Jacob Stern and Company, Inc., acting through respondent Jacob 
Stern, bought and sold potato futures on the New York Mer- 
cantile Exchange and entered the resulting transactions in the 
Jacob Stern and Company, Inc., account on the books of the 
said firm. 
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CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


“(b) Consent order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by 
the respondent, which shall have the same force and effect 
as an order made after oral hearings.” 


The facts admitted by the respondents and set forth in the 
Findings of Fact are sufficient to subject them and each of them 
to the jurisdiction of the Secretary of Agriculture. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
order to which the respondents propose to consent. The com- 
plainant states that, in its opinion, the proposed sanction would 
be adequate and the prompt entry of such an order without 
further proceedings would constitute a satisfactory disposition 
of this case, serve the public interest, and effectuate the pur- 
poses of the Commodity Exchange Act, and it therefore recom- 
mends that the waiver be accepted and that the order to which 
the respondents have consented be issued. 


It is concluded that such an order should be issued. 


ORDER 


Effective December 1, 1955, all contract markets shall refuse all 
trading privileges to Jacob Stern and Jacob Stern and Company, 
Inc., for a period of six months, such refusal to apply to all 
trading done and positions held directly by said Jacob Stern and 
Jacob Stern and Company, Inc., or either of them, and also to 
all trading done and positions held indirectly through persons 
or firms owned or controlled by them, or either of them, or 
otherwise. Provided, that such refusal shall not be construed to 
prohibit the execution of bona fide orders received by the said 
Jacob Stern in his capacity as a floor broker, in which orders 
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the said Jacob Stern has no interest other than the usual broker- 
customer relationship. 


A copy of this decision and order shall be served upon each of 
the parties by registered mail or in person and upon each con- 
tract market. 


(No. 4398) 


In re SOUTHERN BUYERS, INC. P&S Docket No. 2113. Decided 
October 3, 1955. 


Suspension of Registration—Cease and Desist—Violation 

of Act—Insolvency—Current Assets—Surety Bond—Vol- 

untary Guarantee—Failure to Pay Debt not Precedent 
to Finding of Insolvency 


Where respondent was alleged to have engaged in the business of a market 
agency and dealer while insolvent in that its current liabilities exceeded 
its current assets, held, that the Department properly classified accounts 
receivable owing to respondent from its president as “other assets” 
rather than “current assets”; that an actual failure to pay a debt is not 
a condition precedent to a finding of insolvency; that the president’s 
financial standing and willingness to assume respondent corporation’s 
obligations cannot be safely relied upon by shippers and producers; 
that a surety bond does not furnish assurance that creditors’ accounts 
will be fully protected; that respondent is insolvent; that, consequently, 
respondent shall cease and desist from operating while insolvent; and 
that respondent’s registration is suspended until respondent demonstrates 
‘hat it is solvent. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. David M. Keeble of Walker, Hooker, Keeble, Dodson & Harris, of 
Nashville, Tennessee, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on July 20, 1954, by the Director, Livestock 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondent, Southern Buyers, Inc., is 
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a corporation registered with the Secretary under the act as a 
market agency to buy livestock on a commission basis and as a 
dealer to buy and sell livestock for its own account at the Union 
Stock Yards, Nashville, Tennessee, a stockyard posted under 
the act. 


The complaint alleges that there is reason to believe that re- 
spondent has violated and is violating the act by reason of its 
insolvency (7 U.S.C. 204) in that as of May 31, 1954, respon- 
dent’s current liabilities exceeded its current assets by approxi- 
mately $23,000. The respondent filed an answer denying in- 
solvency. 


John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, was assigned as ex- 
aminer in the proceeding and presided at the hearing held at 
Nashville, Tennessee, on September 8, 1954. The respondent was 
represented by David Keeble, Attorney at Law, Nashville, Ten- 
nessee. John L. Currin, Office of the Solicitor, United States De- 
partment of Agriculture, appeared as counsel for the complainant. 
Two witnesses testified for the complainant and respondent’s 


president testified in behalf of the respondent. Five exhibits 
were admitted in evidence in behalf of the complainant. Respon- 
dent offered no documentary evidence. 


At the hearing, respondent admitted the jurisdictional allega- 
tions in the complaint. It was established during the course of 
the hearing that on February 23, 1954, respondent was notified 
in writing that its financial condition was unsatisfactory and that 
prompt and effective action should be taken to remedy the un- 
satisfactory condition. The action taken by respondent was only 
of temporary benefit for it also was established that respondent’s 
books and records showed that between March and May of 1954 
its current assets continued to decline in relationship to its 
current liabilities and on May 31, 1954, such assets were ex- 
ceeded by such liabilities by about $23,000. Through evidence 
offered by the complainant, it was shown that during the three- 
month period immediately preceding the hearing, i.e., June, 
July and August, 1954, the respondent purchased nearly $700,- 
000 worth of livestock from the five market agencies who as the 
agents of livestock producers are engaged in the business of 
selling livestock on a commission basis at the stockyard. The 
respondent indicated that it had made no audit of its books and 
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records and had prepared no proof in the way of auditor’s 
figures for presentation at the hearing. 


Respondent’s president testified that the books and records of 
respondent fully and accurately disclose the business of the cor- 
poration. Accordingly, there is no issue of fact concerning the 
accuracy of the figures tabulated from respondent’s books and 
records by complainant. After the hearing, both parties filed 
suggested findings of fact, conclusions and orders and supporting 
briefs. 


In his report filed November 22, 1954, the hearing examiner 
recommended that the respondent’s registration be suspended 
for insolvency. The respondent filed exceptions and requested 
oral argument. The oral argument was scheduled for March 21, 
1955, at 2 p.m. About 2:15 p.m. the Judicial Officer received a 
telegram from respondent’s counsel stating that it was not pos- 
sible for him to be present and a letter to the same effect was 
received later on the same day explaining that he was represent- 
ing a railway company then involved with a strike. Respondent 
was later given an opportunity for oral argument but, in effect 
waived oral argument. Subsequent to oral hearing in this pro- 
ceeding, respondent submitted several financial statements al- 
legedly showing its financial condition at the time of submission 
thereof and several letters outlining plans for betterment of the 
respondent’s condition. Respondent has not asked to have the 
hearing reopened for the purpose of having such materials in- 
troduced into evidence in the usual way. 


FINDINGS OF FACT 


1. The Union Stock Yards, Nashville, Tennessee, hereinafter 
referred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent, Southern Buyers, Inc., is a corporation whose 
address is 901 Second Avenue North, Nashville, Tennssee. Re- 
spondent is registered with the Secretary under the act as a 
market agency to buy livestock on a commission basis and as a 
dealer to buy and sell livestock for its own account at the stock- 
yard, and at all times mentioned herein respondent was so 
registered. 


38. Respondent is insolvent. As of May 31, 1954, its current 
liabilities exceeded its current assets by $22,709.38. 
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4. Respondent was notified in writing by complainant on 
February 23, 1954, that its financial condition was unsatisfactory 
and that prompt and effective action would be necessary to correct 
such condition if respondent was to continue operating at the 
stockyard. 


5. During the period from June through August, 1954 re- 
spondent, while engaged in the business of a market agency and 
dealer at the stockyard, purchased livestock at a cost of $696,- 
394.08 from the five market agencies who. are engaged in the 
business of selling livestock on a commission basis at the stock- 
yard as the agents of livestock producers. 


CONCLUSIONS 


The principal issue in this proceeding is whether the respon- 
dent is insolvent within the meaning of legislation supplementing 
the Packers and Stockyards Act, 1921, as amended, known as the 
Act of July 12, 1943 (7 U.S.C. 204). The Act of July 12, 1943, 
provides: 

“The Secretary may require reasonable bonds from every 
market agency and dealer, under such rules and regulations 
as he may prescribe, to secure the performance of their 
obligations, and whenever, after due notice and hearing, 
the Secretary finds any registrant is insolvent or has violated 
any provision of said Act he may issue an order suspending 
such registrant for a reasonable specified period.” 


In determining respondent’s financial condition, the complain- 
ant classified as “other assets’ accounts receivable owing to re- 
spondent from its president and his family. The respondent 
takes exception to such classification and contends that such 
accounts receivable should be classified under ‘‘current assets’ 
on the corporate balance sheet. Current assets are defined gen- 
erally as cash and other assets that will be converted into cash 
through the normal operation of the business. MacFarland and 
Ayers, Accounting Fundamentals (2d ed. 1947) 13; Paton, 
Accountants’ Handbook (3d ed. 1944) 38, 1189; Shannon, Legal 
Accounting (1951) 308-311; American Institute of Accountants, 
Committee on Accounting Procedure, Bulletin No. 30 (1947). 
The debts in question appear to represent personal business ven- 
tures of respondent’s president and his family financed with cor- 
porate funds. The personal account due from respondent’s presi- 
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dent has been carried on the books of the corporation for more 
than six years at a consistently high level, ranging from $19,000 
to $54,000, and has not been used to liquidate current obligations. 
Hence, the accounts receivable representing the debt of respon- 
dent’s president to respondent do not appear to qualify as cur- 
rent assets. Moreover, to include the debts of respondent’s presi- 
dent and members of his family in current assets would not 
constitute sound accounting procedure. See Finney & Miller, 
Principles of Accounting, Intermediate (4th ed. 1951) 334; 
Finney, General Accounting (1941) 212; Paton, Accountants’ 
Handbook, supra, at page 442. Complainant properly classified 
the accounts receivable involved herein as “other assets.” 


Under the classification adopted by complainant and approved 
herein, respondent’s current liabilities exceeded its current assets 
by approximately $23,000 on May 31, 1954. The respondent 
contends that it has not been established that respondent is 
unable to meet its obligations as they become due. The complain- 
ant contends, in effect, that for the purposes of the act, as 
amended, ability to pay ones debts is measured by the relationship 
between current assets and current liabilities and that an actual 
failure to pay a debt is not a condition precedent to a finding of 


insolvency.’ In short, complainant avers that an excess of current 
liabilities over current assets constitutes insolvency for the pur- 
poses of the act. 


The Packers and Stockyards Act was enacted for the purpose 
of affording protection to absent producers and shippers whose 
livestock is handled for them by others at the central livestock 
markets. Stafford v. Wallace, 258 U.S. 495 (1922). In order to 
effectuate such purpose, the Congress provided that the regis- 
tration of an insolvent market agency or dealer may be suspended. 
To construe the insolvency provision of the act as contended by 
respondent would greatly impair or negate the protection afforded 
therein and would give little meaning to its terms. Such a con- 
struction would require, in effect, a default in payment for live- 
stock before a proceeding could be instituted against the de- 
faulting dealer or market agency and before its registration 


i1Grange, Corporation Law for Officers and Directors (Ronald Press 1940) 602: 
“But while the legal meaning of insolvency may vary, as a practical matter the 
failure of a business is usually precipitated by the inability to meet its current debts. 
As every business man knows, a corporation may continue to carry on business for 
a long time even though its total liabilities exceed its total assets, provided it has 
sufficient liquid assets to take care of current bills. On the other hand, a lack of 
quick assets may bring on a receivership or sheriff's sale even though the balance 
sheet shows a net worth over and above all Habilities. For this reason, the ratio of 
current assets to current liabilities is regarded as one of the most significant indicia 
of financial health.” [Emphasis supplied.) 
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could be suspended. Thus, little protection would be afforded the 
shipper of livestock. Moreover, a default in payment for livestock 
would constitute a violation of the act separate and independent 
from insolvency for which a registration could be suspended. 
Respondent’s construction of the insolvency provision would add 
little or nothing to the act. It is a cardinal rule of statutory 
construction that effect shall be given to every clause and part 
of a statute. McDonald v Thompson, 305 U.S. 263, 266 (1938) ; 
D. Ginsberg & Sons, Inc. v Popkin, 285 U.S. 204, 208 (1932). 
Therefore, the test for insolvency under the act is stricter than 
that contended by respondent and does not require a default in 
payment for livestock before a market agency or dealer may 
be found to be insolvent. 


Respondent contends that regardless of its own financial condi- 
tion no injury to persons from whom the corporation might pur- 
chase livestock can result in view of the fact asserted by it that its 
president is a man of considerable property and is “behind” the 
corporation. In fact, W. H. Grissim, Jr., president of the re- 
spondent corporation, has signed a statement in which he per- 
sonally guarantees the payment of all the obligations of the re- 
spondent on its books. However, this willingness to assume 
responsibility fails to recognize the fact that the respondent is 
a corporate entity with limited legal liability. Whatever may 
be the financial] standing of respondent’s president, it cannot be 
safely relied upon by shippers and producers who deal with the 
respondent corporation. Persons who sell livestock to the cor- 
poration must look to the ready assets of Southern Buyers, Inc., 
and not to those of W. H. Grissim, Jr., individually. Nor does 
the fact that the respondent maintains a surety bond of some 
$39,000 furnish assurance that the interests of persons dealing 
with respondent will be fully protected in view of the large volume 
of livestock purchases customarily made by the corporation. 
During June, July, and August, 1954, respondent purchased 
livestock in the total amount of approximately $700,000. The 
bonding of registrants was never intended to be an exclusive 
remedy but is supplementary to other regulatory requirements 
under the act. 


In view of the foregoing, it is concluded that respondent is 
insolvent as of May 31, 1954, and as of the time of the hearing 
within the meaning of the Act of Congress approved July 12, 
1943 (7 U.S.C. 204). The respondent’s counsel has submitted 
letters, telegrams, and information by telephone since the hear- 
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ing to the effect that the respondent has or is remedying its 
financial debility but no satisfactory demonstration of this nature 
has yet been made over the long period that has ensued since 
the issuance of the hearing examiner’s report and the respon- 
dent has not petitioned for reopening of the record to introduce 
up-to-date evidence. Accordingly, the respondent’s registration 
should be suspended until such time as respondent shows that 
it is no longer insolvent. The effective date of the suspension 
order is set ahead ten days after service of a copy upon the re- 
spondent so that the respondent may make a demonstration of 
its solvency now before the effective date of the suspension. 

Doing business while insolvent is also a violation of Section 
312(a) of the Packers and Stockyards Act, 1921, as amended 
(7 U.S.C. 218(a)), and the respondent should be ordered to 
cease and desist from so doing. 


ORDER 


Respondent shall cease and desist from operating as a market 
agency or dealer while insolvent. 

Respondent’s registration is suspended until respondent demon- 
strates that it is solvent. At the request of respondent, when it 
makes such demonstration, a supplemental order will be issued in 
this proceeding terminating the suspension. If, however, the re- 
spondent demonstrates its solvency prior to the effective date of 
this order, the suspension of respondent’s registration shall not 
become effective and this order will be appropriately amended. 

This order shall become effective on the tenth day after serv- 
ice of a copy upon the respondent by registered mail or in person. 


(No. 4399) 


In re SOUTHERN BUYERS, INC. P&S Docket No. 2113. Decided 
October 24, 1955. 


Suspension of Registration Withdrawn—Solvency— 
Evidence—Supplemental Order 


Where respondent’s registration is ordered suspended until respondent dem- 
onstrates that it is solvent and respondent filed a financial statement by 
a public accountant indicating that it is presently solvent, to which 
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complainant has no objection, held the order is amended by deleting 
therefrom the suspension of respondent’s registration. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. David M. Keeble of Walker, Hooker, Keeble, Dodson & Harris, of 
Nashville, Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


On October 3, 1955, an order was issued in this proceeding 
suspending respondent’s registration as a market agency and 
dealer until respondent demonstrated that it was solvent and 
ordering respondent to cease and desist from operating as a 
market agency and dealer while insolvent. Respondent filed a 
financial statement on October 10, 1955, in an attempt to estab- 
lish that it was then solvent. Complainant, on October 12, 1955, 
filed, in effect, an answer to such statement alleging certain 
deficiencies therein. In order to give respondent an opportunity 
to file an amended financial statement prior to the effectiveness 
of the order suspending its registration, a ten-day extension of 


the effective date of the suspension order was granted on October 
13, 1955. Subsequently, respondent filed a second financial state- 
ment which indicates that respondent is presently solvent and 
complainant has no objection to this statement. Accordingly, 
as respondent is now solvent, the order of October 3, 1955, is 
hereby amended by deleting therefrom the suspension of respon- 
dent’s registration. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4400) 


CARL H. HARTWIG v. MISSOULA LIVESTOCK AUCTION COMPANY. 
P&S Docket No. 2133. Decided October 25, 1955. 


Reparation—Violation of Act—Tariff Charge—Charge for 
Selling Livestock Withdrawn from Sale 


Where complainant consigned 26 bulls for sale through respondent at auction 
but later withdrew 10 bulls and respondent only sold the remaining 16 
but withheld from the proceeds of sale the full commission of $11.50 
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per head for the bulls sold as well as for those not sold, held, respondent’s 
charge for the livestock withdrawn from sale was in violation of the 
act and reparation is awarded complainant in the amount withheld, as 
the tariff charge applies “for selling livestock” and if for any reason 
it is thought that a charge should be made under the circumstances, 
consideration should be given to amending the tariff. 


. Elisworth A. Cragholm, of Missoula, Montana, for complainant. Messrs. 
C. T. “Tad” Sanders and Roy E. June of Sanders, Cresap, Koch & June, 
of Billings, Montana, for respondent. Mr. Rogers N. Robinson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. A formal complaint was filed on or about 
September 20, 1954, by Carl H. Hartwig of Missoula, Montana, 
alleging that he consigned 26 bulls for sale through the respon- 
dent, Missoula Livestock Auction Company; that 16 of said bulls 
were sold by respondent, but that 10 were not sold by respondent; 
and that respondent withheld from the proceeds of sale the full 
commission of $11.50 per head for the bulls sold as well as for 
those not sold. Complainant asks for reparations of $115.00 rep- 
resenting the commission charged on the bulls not sold which was 
alleged to have been wrongfully withheld, $250.00 for damages 
to complainant for loss of time and other injuries, and $750.00 
for an attorney’s fee. 


A copy of the complaint was served on the respondent by 
registered mail on or about October 5, 1954, with an investigation 
report prepared by the Department. Respondent filed an answer 
with the Department on or about October 19, 1954, in which it 
admitted most of the facts but claimed that the charges assessed 
were justified and denied any liability to the complainant. Re- 
spondent requested an oral hearing. 


An oral hearing was held in the case on May 24, 1955, at Mis- 
soula, Montana. Both parties were represented by counsel. Carl 
Hartwig testified in his own behalf and Howard Raser testified for 
respondent. Following the hearing both parties filed suggested 
findings of fact, conclusions, and orders and the complainant filed 
a brief. 
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FINDINGS OF FACT 


1. Complainant is Carl H. Hartwig, an individual, whose 
postoffice address is 220 Agnes Street, Missoula, Montana. 


2. Repondent is the Missoula Livestock Auction Company, a 
corporation, of which Howard Raser is the principal stockholder 
and president. Respondent is registered as a market agency under 
the act to operate a livestock auction at Missoula, Montana, and 
at all times mentioned herein respondent was so registered. 


3. The public livestock auction facilities of the Northern 
Pacific Stockyards, Missoula, Montana, operated by the respon- 
dent and hereinafter referred to as the stockyard, were at all 
times mentioned herein and are now a posted stockyard subject 
to the provisions of the act. 


4. Between January 29 and February 1, 1954, complainant, 
as owner, consigned 26 purebred bulls for sale through the re- 
spondent at a sale on behalf of the Missoula Hereford Breeders’ 
Association advertised for February 2. The so-called “check-in” 
tickets signed by the complainant contained this statement: 


“AUTHORIZATION OF SALE—THIS IS TO CERTIFY 
THAT I/we have delivered to the Missoula Livestock Auction 
Co. the above livestock and hereby authorize them to sell said 
livestock for my/our account and give bill of sale in my 
behalf. I/we authorize the Missoula Livestock, the Arrow 
Cattle Co. and their employees to fill orders or buy from this 
consignment. This is further to certify I hereby warrant the 
title thereto.” 


5. Sixteen of the 26 bulls were sold on February 2 at prices 
ranging from $330.00 down to $145.00 each. After these sales 
had been made, complainant felt that the prices being realized 
for the last few bulls sold were not sufficient, so he told Mr. 
Raser that he wanted to withdraw the remaining 10 bulls from 
the sale. Mr. Raser agreed to this, but said that he would charge 
Mr. Hartwig a selling commission. Hartwig did not reply to 
this statement by Raser. The complainant removed the bulls 
from the stockyard the next day, and sold them some time later, 
elsewhere. 


6. A summary of the account of sale rendered to the com- 
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plainant shows the following information including credits and 
charges: 


Ticket No. 

No. Head Description Purchaser Price Amount 
17713 1 Bull #271 Beckstrom $320.00 $ 320.00 
178138 6 Bulls #244, 246, 

255, 256, 257, 

258 Gallagher 205.00 1,230.00 
Bull #272 Jetts 330.00 330.00 
Bull #270 Bill Schoon 260.00 260.00 
Bull #260 Lloyd Thompson 205.00 205.00 
Bull #265 King 175.00 175.00 
Bull #253 Peschel 170.00 170.00 
Bull #242 Ogden 145.00 145.00 
Bull #247 Leonard Lyttle 155.00 155.00 
Bulls #245, 251 Judson 175.00 350.00 


17905 
17971 
17018 
17041 
17056 
17072 
17084 
17098 


XD mt ehhh pe pe pets 


Gross Sales: $3,340.00 


Charges: 
75 Bales Straw $ 67.50 
20 Bales Hay 40.00 
Brand Inspection 3.60 
Transferring papers, charge 
paid to Hereford Association 8.00 
26 head at $11.50 299.00 


Total Charges: $418.10 418.10 


Net Proceeds: $2,921.90 


7. The respondent’s published tariff in effect at the time of 
the transaction in question in this proceeding, being Tariff No. 3, 
provided for an all-inclusive charge of $11.50 per head for selling 
purebred bulls for breeding but did not specifically provide a 
charge for cattle withdrawn from sale by the consignor. There 
was no special agreement between the parties with respect to 
the charges to be assessed for handling all or any of the 26 bulls 
in question. 


8. An informal complaint was filed on or about April 12, 
1954, which was within 90 days after the accrual of the alleged 
cause of action. 


CONCLUSIONS 


There is little dispute as to the relevant facts in this case. The 
parties agree that the 10 bulls were not sold by respondent be- 
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cause they were withdrawn from sale by complainant with re- 
spondent’s permission, that complainant paid for the feed and 
bedding for his livestock and watered and cared for them himself 
while they were in the stockyard, and that respondent’s schedule 
of rates and charges in effect at the time in question contained no 
specific provision for charges on livestock withdrawn by the con- 
signor prior to sale. Respondent argues that notwithstanding 
the absence from its tariff of a specific provision covering charges 
on cattle withdrawn from sale by the consignor the all-inclusive 
charge for selling livestock was rightfully assessed on the 10 
bulls in question. Complainant contends that a special charge 
on withdrawn cattle could be made if provision for such a 
charge were included in respondent’s tariff but that no such 
provision having been made the all-inclusive charge for selling 
livestock may not be assessed on cattle withdrawn from sale 
and not sold by respondent. 


Respondent is a market agency which is required by section 
306(a) of the act to file with the Secretary a schedule showing 
all rates and charges for stockyard services furnished by it at the 
stockyard and by section 306(b) of the act to state plainly in 


such schedule any rules or regulations which in any manner 
change, affect, or determine any part or the aggregate of such 
rates or charges, or the value of the stockyard service furnished. 
Respondent is prohibited by section 306(f) of the act from 
charging “a greater or less or different compensation for such 
services than the rates and charges specified in the schedules 
filed and in effect at the time.” Accordingly, the provisions of 
respondent’s Tariff No. 3, filed and in effect on February 2, 
1954, are controlling on the question here presented, namely, 
whether respondent could properly assess the charges made for 
the 10 bulls that were not sold by it. The decision must turn upon 
the application of those provisions to the facts established by 
the evidence. 


Respondent’s Tariff No. 3 provides that “(t]he all inclusive 
charge for selling livestock, includes one day’s feed, bedding, 
yardage, commission and insurance” and the amount of the 
charge on purebred bulls for breeding is fixed at $11.50 per head 
(Item No. I, Sec. 1.a., Sec. 2.a.(7)). By definition, the all-in- 
clusive charge specified in the tariff applies “for selling live- 
stock” and there is no other provision in the tariff stating that 
such charge will be assessed even though livestock are not sold. 
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The 10 bulls in question were not sold by respondent and com- 
plainant paid for the feed and bedding for the bulls and cared for 
them himself at the stockyard. Therefore, the all-inclusive 
charge should not have been assessed. 


While respondent does not rely upon any provision of its 
tariff other than that relating to the all-inclusive charge for 
selling livestock to sustain the charges collected on the 10 bulls 
withdrawn by complainant, the testimony shows that when Hart- 
wig withdrew the bulls with respondent’s consent he was ad- 
vised by respondent that a commission would be charged on the 
animals withdrawn. Item IX, Sec. 1 of respondent‘s Tariff No. 3 
provides that “‘[s]pecial services, not ordinarily or usually re- 
quired in handling livestock will be charged for under special 
agreement.” Even if respondent had relied upon this provision 
to justify the charges in question, which it did not, the evidence 
would not appear to sustain the charges assessed, for the authori- 
zation of sale set out in Finding of Fact 4 contains no special 
agreement with respect to charges and the record fails to show 
that Hartwig agreed otherwise to pay any special charges on 
the livestock withdrawn by him. The fact that the sale of Febru- 
ary 2, 1954, was an annual sale of purebred livestock cannot 
support the charges assessed because there were no special terms, 
conditions, or agreements with respect to charges involved in 
this annual sale. The evidence indicates also that there were no 
special services, not ordinarily or usually required in handling 
livestock at purebred auction sales, furnished by respondent with 
respect to the 10 bulls in question. 


Respondent’s argument that the charges assessed were proper 
notwithstanding the fact that its tariff did not provide for them 
is based upon the contention that if a consignor is permitted 
to withdraw his livestock after consigning them to an auction 
sale, without paying some charge, such action will ruin the 
auction market because private sales and deals can be worked 
out at the market which can be consummated later away from 
the stockyard and buyers patronizing the market will have no 
assurance that the cattle they see in the stockyard will ever go 
through the auction sale ring. However, this argument cannot 
justify the assessment of a tariff charge which applies “for 
selling livestock” when the livestock are not sold. If the respon- 
dent feels that permitting consignors to withdraw their cattle 
from sale after consignment without the imposition of some 
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charge constitutes a real danger to the future success of the 
stockyard, consideration should be given by it to including in 
the tariff an appropriate charge to be assessed under such cir- 
cumstances. In the absence of such a provision, the all-inclusive 
charge for selling livestock may not be assessed when the animals 
are not sold. Whether there is any real danger to the market 
resulting from facts such as those in the present case should be 
determined in the light of the testimony of respondent’s presi- 
dent, who has had long experience in the cattle business. He 
testified that he could not recall an instance where cattle had 
been withdrawn from sale as in this case. Moreover, it would 
seem to be a wholesome influence on the livestock marketing 
industry for ranchers and consignors to have the freedom of 
choice to take their livestock out of the auction at any time prior 
to sale if they feel on the basis of their observation that they 
can obtain better prices elsewhere, provided the auction market 
is reimbursed for feed, bedding, etc., as was done in this case. 
If consignors are to be charged in addition for the privilege of 
changing their minds this should be made clear in the tariff in 
advance. 


In view of the foregoing it is concluded that respondent’s 
action in withholding the all-inclusive charge for selling live- 
stock in the case of the bulls withdrawn from sale, when no 
provision for such a charge is contained in the effective tariff, 
violated sections 306(f) and 307 of the act. Accordingly, repara- 
tion for the unlawful charges assessed should be awarded in the 
amount of $115.00 plus interest. No evidence was offered in 
support of the claim for $250.00 damages to the complainant, 
and attorneys’ fees are not considered as consequential damages 
within the meaning of the act in these proceedings. 


ORDER 


Within 30 days from the date of this order, respondent Mis- 
soula Livestock Auction Company shall pay complainant, as 
reparation, the sum of $115.00 with interest thereon at the rate 
of 5% per annum from February 2, 1954, until paid. 


Copies herof shall be served upon the parties by registered mail 
or in person. 
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(No. 4401) 


In re T. B. KELTNER, SR., T. B. KELTNER, JR., GREEN KELTNER, 
MALONE KELTNER, AND R. C. MORRIS, d/b/a T. B. KELTNER 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2177. De- 
cided October 25, 1955. 


Cease and Desist—Violations of Act—Selling Consigned 

Livestock for Employee—Permitting Person not Regis- 

tered or Bonded to Engage in Dealer Operations—Failing 

to Show in Accounts True Name of Purchasers—Failing 
to Keep Proper Books and Records—Consent Order 


Where respondents sold consigned livestock to an employee who purchased 
for speculative purposes; sold, in competition with livestock consigned to 
them for sale on a commission basis, for their employee, who was not 
registered or bonded, livestock purchased by said employee for speculative 
purposes; permitted certain partners and employees to carry on specu- 
lative activities through respondents’ facilities under incorrect names; 
and failed to keep proper books and records, held, respondents shall cease 
and desist from engaging in such unfair, unjustly discriminatory and 
deceptive practices and respondents shall keep such accounts, records 
and memoranda as will fully and correctly disclose all transactions 
involved in their business. 


Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, initiated by an order of inquiry and notice 
of hearing filed on July 18, 1955, by the Director of the Livestock 
Division, Agricultural Marketing Service. Respondents are 
charged with violating certain provisions of the act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). Respondents filed 
an answer on August 8, 1955, in which they explained the viola- 
tions complained of in the order of inquiry. On October 5, 1955, 
respondents filed an amended answer in which they admitted the 
allegations set forth in the order of inquiry and consented to the 
issuance of an order, with findings of fact, requiring them to cease 
and desist from the practices complained of in the order of in- 
quiry. Complainant has recommended that the order consented to 
by respondents be entered. 
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FINDINGS OF FACT 


1. The Dixie National Stock Yards, Memphis, Tennessee, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondents are registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock for their own 
account, at the stockyard, and at all times mentioned herein 
respondents were so registered. 


3. Respondents, at the stockyard, on the 25 occasions set forth 
in paragraph III of the order of inquiry and at divers other times 
during the months of November and December, 1953, and January 
and February, 1954, sold livestock consigned to them for sale on 
a commission basis to Robert McClanahan, their employee, who 
purchased for speculative purposes. 


4. Respondents, at the stockyard, on the 15 occasions set forth 
in paragraph IV of the order of inquiry and at divers other times 


during the months of November and December, 1953, and January 
and February, 1954, sold, in competition with livestock con- 
signed to respondents for sale on a commission basis, for Robert 
McClanahan, their employee, who was not registered with the 
Secretary of Agriculture or bonded to engage in dealer operations, 
livestock purchased by said employee Robert McClanahan from 
various sources for speculative purposes. 


5. Respondents, during the months of November and Decem- 
ber, 1953, and January and February, 1954, permitted certain of 
the partners and employees of respondents to carry on speculative 
activities at the stockyard through the facilities of respondents 
under the names of Keltner Farms, Keltner Company, Keltner 
Trading Account, Green Creek Ranch, and Jack Bond. 


6. Respondents, during the months of November and Decem- 
ber, 1953, and January and February, 1954, failed to keep such 
accounts, records and memoranda as fully and correctly disclosed 
all transactions involved in their business, in that: (1) the ac- 
counts and records of respondents did not show the true name of 
the owner or purchaser of certain livestock sold by respondents 
on a commission basis; (2) numerous accounts of sale and bills 
were issued by respondents which did not bear the actual date 
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of purchase or sale; and (3) the accounts and records of respond- 
ents did not show in numerous instances the date on which certain 
livestock was weighed to firm accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 5 
and 6, it is concluded that respondents have violated sections 304, 
307, 312(a) and 401 of the act (7 U.S.C. 205, 208, 213(a) and 
221), and sections 201.43, 201.44 and 201.60 of the regulations 
(9 CFR 201.43, 201.44 and 201.60). 

Inasmuch as respondents have agreed to a consent disposition 
of this case and complainant has recommended that the order 
consented to by respondents be issued, the order will be entered. 


ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices described in the 
Findings of Fact. 

Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose al] transactions involved in 


their business. 

This order shall become effective upon the sixth day after 
service and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4402) 


R. D. PRECYTHE v. A. SCALIA COMPANY. PACA Docket No. 5971. 
Decided October 4, 1955. 


Vacation of Stay Order—Payment of Reparation 


Since a letter was received from complainant’s attorney stating that respond- 
ent has satisfied the award of reparation and that a petition for recon- 
sideration will not be filed, the stay order of September 14, 1955, is 
hereby vacated. 


Mr. Hubert E. Phillips, of Kenansville, North Carolina, for complainant. 
Mr. Joseph Aborn, of Boston, Massachusetts, for respondent. Mr. James 
A, O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on August 15, 1955, awarding reparation to complain- 
ant against respondent. By order dated September 14, 1955, the 
proceeding was stayed, pending the issuance of a further order, 
to enable the complainant to file a petition for reconsideration. 


The Department has been informed by letter from counsel for 
complainant dated September 26, 1955, that respondent has satis- 
fied the award of reparation and that a petition for reconsidera- 
tion will not be filed. Accordingly, the stay order of September 
14, 1955, should be and is hereby vacated. 


(No. 4403) 


GERALD SCHROEDER v. CAVALIER VEGETABLE PACKERS, INC. PACA 
Docket No. 6248. Decided October 5, 1955. 


Warranty of Size—Breach of Warranty—Evidence— 
Failure to Give Notice of Breach of Warranty Within 
Reasonable Time 


Where respondent received and accepted, without objection, the entire crop 
of field run carrots from complainant and made part payment almost 
three weeks after the last load was shipped and, within the next two 
months, prepackaged a major portion of the carrots received, and then, 
on the basis of a Federal inspection of the remaining carrots, claimed 
complainant breached its warranty that the carrots would be approxi- 
mately a certain size, held, respondent has failed to prove complainant 
breached his warranty of size, as the inspection relied upon was of 
carrots removed because of size and cannot be depended upon to estab- 
lish the size or condition of the entire shipment and, in any event, 
respondent failed to notify complainant of the alleged breach within a 
reasonable time which would excuse complainant even if a breach of 
warranty was established. 


Dismissal of Counterclaim—Evidence 


Where respondent failed to prove breach of warranty or special damages, 
respondent’s counterclaim for loss of profits must fail. 


Mr. Dudley R. Sullivan, of Lawlor & Walsh, of Chicago, Illinois, for com- 
plainant. Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, 
for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the act. Formal complaint was filed 
with the Department on February 26, 1954. Complainant alleges 
that he sold respondent 216,576 pounds of carrots for $20 per 
ton and 27,757 pounds of red beets for $17.50 per ton, f.o.b. com- 
plainant’s farm at Des Plaines, Illinois; that all of the carrots 
were delivered to and accepted by respondent and that 13,537 
pounds of the beets were delivered and accepted, but that respond- 
ent failed and refused to take delivery of the remaining 14,220 
pounds of the beets; and that complainant furnished 951 shipping 
crates at a cost of $82.38, for which respondent had agreed to pay. 
Complainant alleges that the total sales price of such commodities 
amounted to $2,491.05, including the cost of the crates, but that 
respondent has paid only $793.96, leaving a balance of $1,697.09 
due and owing on the contract, for which amount an award of 
reparation is demanded. 


A copy of the complaint was served on respondent by registered 
mail on May 5, 1954, together with a copy of the report of investi- 
gation prepared by the Department. A copy of the report of 
investigation was served on complainant on May 1, 1954. Respond- 
ent’s answer and countercomplaint were filed on May 24, 1954. 

Respondent contends that complainant warranted that the car- 
rots would not exceed two inches in diameter at the top and five 
inches in length, but that the carrots which were delivered were 
greatly in excess of the maximum size both in diameter and 
length and by reason of this breach of warranty respondent was 
unable. to use the carrots for prepackaging as intended but was 
compelled to dispose of them to a canner for $708. As a counter- 
complaint, respondent claims a loss of $1,000 expended on 
polyethylene bags purchased in anticipation of the delivery of 
carrots fit for prepackaging, together with a loss of $2,000 profits 
which would have been realized on the carrots had they met 
contract specifications. Complainant filed a reply to the counter- 
claim denying liability thereon. 


Oral hearing was held at LaFayette, Indiana, on November 10, 
1954. Both parties were represented by counsel. Gerald A. 
Schroeder and Mrs. Clara E. Schroeder testified for complainant. 
Richard Peluso, O. A. Lambert and Anthony Rizzo testified for 
respondent. Briefs were filed by both parties. 
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FINDINGS OF FACT 


1. Complainant is an individual, Gerald Schroeder, whose post 
office address is Wolf and Central Roads, Route No. 1, Box 29-F, 
Des Plaines, Illinois. At the time of the transaction herein com- 
plainant was not licensed under the act, and as a grower of the 
products involved was not subject to license. 


2. Respondent, Cavalier Vegetable Packers, Inc., is a corpora- 
tion, whose address is 714-720 South First Street, LaFayette, 
Indiana. At the time of the transaction involved in this proceed- 
ing, respondent was licensed under the act. 


3. On or about October 24, 1953, in the course of interstate 
commerce, the parties entered into a contract for the sale by 
complainant to respondent of all of the carrots and beets growing 
at complainant’s farm near Des Plaines, Illinois. Respondent 
agreed to pay $20 per ton for the carrots and $17.50 per ton 
for the beets, f.o.b. complainant’s farm. Complainant warranted 
that the carrots would be approximately five inches in length and 
not over two inches in diameter at the top. It was further agreed 
that respondent would furnish shipping crates, but in the event 
insufficient crates were furnished to pack the commodities, com- 
plainant would supply additional crates and charge respondent 
with the cost thereof. Respondent made a down payment of $100 
on the contract at the time the agreement was entered into. 


4. The following shipments were made under the contract: 
Load Date Contract Date 
No. Shipped Trucker Commodity Weight Price Paid 
1 10-27-53 Cavalier Carrots 18,056 $ 180.56 11-7-53 
2 10-29-53 Cavalier Carrots 16,560 165.60 11-7-53 
3 10-30-53 Cavalier Carrots 16,060 160.60 11-30-53 
4 11-2-53 Cavalier Carrots 18,720 187.20 11-30-53 
5 11-2-53 Blackmon Carrots 30,502 305.02 Not paid 
6 11-3-53 Cavalier Carrots 17,250 172.50 Not paid 
7 11-4-53 Blackmon Carrots 25,247 252.47 Not paid 
8 11-4-53 Cavalier Carrots 15,486 154.86 Not paid 
9 11-9-53 Blackmon Carrots 28,410 284.10 Not paid 
10 11-9-53 Cavalier Carrots 14,852 148.52 Not paid 
P Carrots 15,483 154.33 Not paid 
a a. Beets 18,537 118.45 Not paid 
$2,284.21 
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5. On or about October 26, 28, and 30, 1953, complainant 
furnished 951 empty packing crates valued at $82.38 which were 
used in shipping the carrots and beets to respondent. 


6. The carrots and beets delivered by complainant were 
trucked to LaFayette, Indiana, and stored in respondent’s ware- 
house. On or about November 12, 1953, respondent notified com- 
plainant that its warehouse at LaFayette was filled and that 
no further shipments would be picked up or accepted until 
further notice. At that date complainant had 14,220 pounds of 
beets ready for delivery, which would have completed the ship- 
ments contemplated by the contract. Respondent failed and re- 
fused to pick up this last portion of the beet crop and the same 
ultimately spoiled and was dumped. 


7. During the period of October 27 through December 1953, 
respondent prepackaged approximately 122,096 pounds of the 
carrots into polyethylene wrapped consumer packs and shipped 
the same to several customers. 


8. On or about January 9, 1954, respondent ordered a federal 
inspection of the carrots remaining in its warehouse. The in- 
spection report certified the carrots as U.S. No. 1 grade. The 
size of the carrots was reported as follows: 


“Generally 34, to 2-%4 inches with 1% under 1 inch, and 
from 20 to 75% average approximately 45% from % to 
1-% inches, including 10% from 3% to 14 inches in diameter. 
Generally 3 to 7 inches in length, with approximately 8% 
from 7 to 8 inches, 1% over 8 inches and from 75 to 100%, 
average approximately 90% under 7 inches in length. 
Practically none under 8 inches in length.” 


9. On or about January 15, 1954, respondent sold the re- 
maining 94,480 pounds of carrots to a canning company for 
$15.00 per ton. 


10. Although demand has been made, respondent has made 
no payments on the contract except $100.00 deposit paid on 
October 24, 1953, $346.16 paid on November 7, 1953 for the 
first and second loads of carrots and $347.80 paid on November 
30, 1953 for the third and fourth loads of carrots. There re- 
mains unpaid the sum of $1,490.25 for the carrots and beets 
which were delivered, the sum of $82.38 for extra shipping 
crates furnished by complainant and the sum of $124.48 for 
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14,220 pounds of beets which respondent failed and refused 
to accept, or the total sum of $1,697.06. 


11. Formal complaint was filed on February 26, 1954, which 
was within 9 months after the accrual of the alleged cause of 
action. The counterclaim was filed on May 24, 1954, which was 
within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


On October 24, 1953, Anthony Rizzo and Richard Peluso, presi- 
dent and manager, respectively, of Cavalier Vegetable Packers, 
Inc., visited complainant’s farm for the purpose of purchasing 
carrots. They were taken to complainant’s growing fields and had 
free access to the entire carrot crop for the purposes of their 
examination. They pulled and examined carrots from the field as 
they saw fit. After their examination of the crop they told com- 
plainant that they believed they could use the carrots for pre- 
packaging purposes. They discussed the fact that some of the 
carrots were too large for prepackaging, but stated that they 
believed they could “work away” these oversize carrots. Schroeder, 
Rizzo and Peluso then went to a local coffee shop to complete the 
transaction. Rizzo agreed to purchase complainant’s entire crop 
of carrots and beets and gave complainant a check for $100 as 
down payment on the contract. Rizzo then wrote a receipt form 
for complainant’s signature which set out a warranty with 
respect to the size of the carrots. Schroeder objected to the stipu- | 
lation regarding size because he did not believe the carrots in his 
field would meet the requirement. He insisted that Rizzo use the 
word “approximately” in the receipt before he was willing to 
sign it. As signed, the receipt reads as follows: 


“Oct. 24, 1953 


“Received from Anthony Rizzo check of $100.00 (one hun- 
dred dollars) as a deposit for the purchase of my carrots 
approximately 100 (one hundred tons) at $20—twenty dol- 
lars a ton which will be approximately five inches in length 
and not over 2 inches in diameter at top. 


“Also my beets at $17.50 (Seventeen dollars and fifty cents) 


a ton. There will be approximately 25 tons of beets. The above 
prices are f.o.b. the farm. 


Gerald Schroeder.” 
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Complainant began shipping the carrots and beets on October 
27, 1953. All shipments were completed by November 11, 1953, 
with the exception of the last truck load of beets which respondent 
failed and refused to pick up. The commodities were delivered to 
respondent at complainant’s farm. Seven of the eleven loads were 
picked up by respondent’s own truck. The other four loads were 
hauled by an independent trucker which complainant hired at 
respondent’s request. 


Each load was separately invoiced to respondent. No objection 
was raised to the invoices at any time. Respondent paid the first 
two invoices on November 7, 1953 and the second two were paid 
on November 30, 1953, which was nineteen days after the last 
load of carrots and beets was shipped and received by respondent. 

The only objection which complainant received regarding the 
size of the carrots was made during the course of a visit at the 
farm by Richard Peluso on or about October 31, 1953. At that 
time Peluso examined some of the carrots which had been har- 
vested and stated that they appeared to be too large for pre- 
packaging. However, he did nothing to stop further shipments of 
the carrots and respondent continued to dispatch its truck to 
complainant’s farm from day to day to receive the carrots as they 


were being dug. It should be noted also that the payments of 
November 7 and November 30, 1953, were both made after 
Peluso’s visit, without further objection or exception being taken 
to the size of the carrots which were delivered. 


The first question to be determined is the meaning and effect 
of the warranty of size appearing in the receipt signed by com- 
plainant on October 24, 1953. By this statement, complainant 
bound himself to deliver carrots “approximately five inches in 
length and not over two inches in diameter at top.” Since the word 
“approximately” has no fixed meaning, it is permissible to inquire 
into what the parties intended the word to mean. The evidence 
discloses that the parties were aware that these were to be field 
run carrots and not graded to size. The record shows that field 
run carrots were valued at $15 to $20 per ton at the time of this 
transaction, whereas carrots which were graded to size suitable 
for prepackaging were valued at $40 to $50 per ton. Moreover, 
respondent contracted to purchase all of complainant’s carrots 
and beets then in the ground, which indicates that the commodi- 
ties were to be field run. In the negotiations between the parties 
complainant insisted that the word “approximately” be used, 
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since he could not guarantee the size of field run carrots. It is 
apparent, therefore, that the parties did not expect to hold com- 
plainant strictly accountable for size variations in the carrots 
and that a very liberal interpretation of the meaning of the word 
“approximately” was intended. 


The next question is whether there is evidence of breach of 
warranty in this case. To establish such a breach, respondent 
depends upon a Government inspection of the carrots at its La- 
Fayette, Indiana, warehouse on January 9, 1954, together with 
the testimony of Richard Peluso regarding his personal inspection 
of the carrots on the same date. Peluso stated that he observed 
the samples as they were being taken by the federal inspectors 
and later made an independent survey of his own. It was his 
opinion that 40 to 50 percent and possibly as high as 60 percent 
of the carrots were in excess of two inches in diameter and that 
40 to 50 percent of them exceeded five inches in length. He ad- 
mitted that he made no tally sheets in the course of his inspection 
and that he took no actual measurements of the carrots. His entire 
testimony reflected only his personal opinion as to the size of 
the carrots. 

The federal inspection certificate is not helpful on the precise 
question of the actual percentage of the carrots which exceeded 
the size specifications of the contract. As to diameter, the cer- 
tificate reads as follows: 

“Generally 34, to 214 inches with 1% under 1 inch, and from 
20 to 75%, average approximately 45% from % to 1% 
inches, including 10% from 34 to 114 inches in diameter.” 

The word “generally” in inspection parlance means 90% or 
more. Although the certificate fails to show the percentage of car- 
rots which exceeded two inches in diameter, it does show that 1% 
of the carrots ranged from 34” to 1”; 9% were 1” to 144”; and 
35% were 114” to 114”. Accordingly, it is reasonable to assume 
that, of the 55% remaining, a considerable proportion thereof 
fell within the 114 to 2” range. 

It is concluded that there is no satisfactory proof that complain- 
ant breached the warranty of the contract with respect to the 
diameter of the carrots, especially when consideration is given 
to the interpretation of the word “approximately” discussed above. 


There is good indication, however, that a substantial percentage 
of the carrots examined by the federal inspector on January 9, 
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1954 exceeded five inches in length. The report reads as follows 
regarding the length of the carrots: 
“Generally 3 to 7 inches in length, with approximately 8% 
from 7 to 8 inches, 1% over 8 inches and from 75 to 100% 
average approximately 90% under 7 inches in length. Prac- 
tically none under 3 inches in length.” 


On the face of ‘it, it appears that these carrots exceeded the 
five-inch length limitation by a substantial margin, and could not 
be considered as “approximately five inches in length” regardless 
of how liberal a construction were placed on the word “approxi- 
mately.” However, it should be noted that the carrots examined 
by the federal inspector on January 9, 1954, were what was left 
after respondent had selected from the carrots received from 
complainant those which were fit for prepackaging. Rizzo’s testi- 
mony was to the effect that 94,480 pounds of the carrots were 
sold to the Morgan Packing Company on or about January 15, 
1954, and that most of the remainder of the carrots had been 
used in the previous November for prepackaging. This means 
that respondent prepackaged some 122,096 pounds of the carrots 
received from complainant. Since the prepackaging requirements 
here demand carrots to be approximately five inches in length and 
two inches in diameter, it is fair to assume that the carrots of 
this size had been sorted out from the bulk received from com- 
plainant and that those which remained at the time of the federal 
inspection on January 9, 1954, were the oversize and undersize 
carrots. Thus, this was an inspection of the carrots removed 
because of size and cannot be depended upon to establish the size 
or condition of the entire shipment. 


It is concluded that respondent has failed to introduce adequate 
or reliable proof that complainant breached his warranty with 
respect to the size of the carrots. 


Whereas the foregoing conclusion effectively disposes of this 
case, it should be noted that respondent’s case.fails in other re- 
spects. As heretofore pointed out, respondent received and ac- 
cepted the carrots and beets without objection or complaint, other 
than the ineffectual comments made by Peluso at the time of his 
visit at complainant’s farm on or about October 31, 1953, to the 
effect that the carrots being harvested were too large for pre- 
packaging. Respondent received and accepted the carrots and 
paid for part of them almost three weeks after the last load was 
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shipped. Moreover, respondent proceeded to prepackage the major 
portion of the carrots received. It was not until the end of Decem- 
ber 1953, when complainant was insisting on the payment of the 
balance due on the contract, that Rizzo suggested that there was 
some objection to the size of the carrots. 


Section 49 of the Uniform Sales Act, which has been adopted 
as the law of both Illinois and Indiana, provides as follows: 


“ACCEPTANCE DOES NOT BAR ACTION FOR DAM- 
AGES.—In the absence of express or implied agreement of 
the parties, acceptance of the goods by the buyer shall not 
discharge the seller from liability in damages or other legal 
remedy for breach of any promise or warranty in the con- 
tract to sell or the sale. But if, after acceptance of the goods, 
the buyer fail to give notice to the seller of the breach of any 
promise or warranty within a reasonable time after the 
buyer knows, or ought to know of such breach, the seller 
shall not be liable therefor.” 


tespondent’s failure to notify complainant of the alleged breach 
of warranty within a reasonable time is too self-evident to require 
further discussion. In these circumstances complainant could not 
be held liable under the provisions of Section 49 of the Uniform 
Sales Act, even if a breach of warranty were established. 


Having failed to prove a breach of warranty, respondent’s 
counterclaim with respect to its alleged expenditures for poly- 
ethylene bags must fail. For the same reason, and for the further 
reason that it has failed to prove the special damages alleged were 
within the contemplation of the parties, or were sustained, 
respondent’s claim for loss of profits must fail. The counterclaim 
should be dismissed. 


It is concluded that respondent’s failure to pay the balance due 
on this contract is a violation of section 2 of the act. Accordingly, 
reparation should be awarded to complainant in the amount of 
$1,697.06, plus interest, and the facts of the case should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $1,697.06, plus inter- 
est at the rate of 5 percent per annum from December 1, 1953, 
until paid. 
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The counterclaim is dismissed. 

Copies of this order shall be served on the parties, and the facts 
and circumstances of this case as herein set forth shall be 
published. 


(No. 4404) 


BASKET FRUITS v. BARISH PRODUCE COMPANY, INC. PACA Docket 
No. 6563. Decided October 7, 1955. 


Failure to Pay Balance of Purchase Price of Apples— 
Default 


Where complainant alleged in his complaint that he sold and delivered 
apples to respondent but respondent made only part payment, and 
respondent did not file an answer to the complaint, he/d, failure to answer 
a complaint constitutes a waiver of oral hearing and an admission of 
the allegations, and failure to make full payment, thus admitted, is in 
violation of the act and the complainant should be awarded reparation 
in the amount of the unpaid balance. 


Basket Fruits, of Yakima, Washington, complainant, pro se. Myr, A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed June 6, 1955. Complainant seeks an 
award of reparation in the amount of $1,365.43, which is alleged 
to be the unpaid balance of the purchase price of a carload of 
apples sold and delivered to respondent in January 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 2, 1955. A copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent on July 5, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Gilbert J. Peterson, doing 
business as Basket Fruits, whose address is P. O. Box 1250, 
Yakima, Washington. 


2. Respondent, Barish Produce Company, Inc., is a corpora- 
tion whose address is 1126-30 South Central Expressway, Dallas, 
Texas. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about January 7, 1955, in the course of interstate 
commerce, complainant sold to respondent one carload of Deli- 
cious apples, f.o.b. Yakima, Washington, the quantities and prices 
being as follows: 


Quantity Unit Price Total 
198 Boxes Ex. Fancy $4.20 $ 810.60 
5387 Boxes Fancy $3.25 $1,745.25 
70 Boxes “C” Grade $2.50 $ 175.00 


4. On January 10, 1955, apples meeting the specifications of 
the foregoing contract were shipped in car URTX 37851 from 
Yakima, Washington, to respondent at Dallas, Texas. Respondent 
accepted the carload of apples at Dallas, Texas, and made no 
complaint with reference thereto. 


5. The purchase price of the carload of apples is $2,730.85. 
Respondent has paid $1,515.42, leaving a balance due complainant 
of $1,215.48. 


6. Formal complaint was filed on June 6, 1955, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the full 
amount of the purchase price of the carload of apples is in viola- 
tion of section 2 of the act. Complainant should be awarded rep- 
aration in the amount of $1,215.43, with interest, and the facts 
should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,215.43, with interest thereon 
at the rate of 5 percent per annum from February 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4405) 


SCHUMAN-ANDERHOLT Co. v. BARISH PRODUCE COMPANY, INC. 
PACA Docket No. 6566. Decided October 7, 1955. 


Failure to Pay Purchase Price for Lettuce—Default 


Where complainant alleged that he sold and delivered lettuce to respondent 
but that respondent did not pay the purchase price, and respondent failed 
to file an answer, held, by failing to answer respondent is deemed to have 
waived an oral hearing and to have admitted the allegations and its 
failure to pay is in violations of the act and reparation should be 
awarded complainant in the amount of the purchase price. 

Schuman-Anderholt Co., of Beverly Hills, California, complainant, pro se. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed June 8, 1955. Complainant seeks an 
award of reparation in the amount of $1,815.55, which is alleged 
to be the purchase prices of two truckloads of lettuce sold and 
delivered to respondent in March 1955. 

A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respondent 
on July 14, 1955. A copy of the report of investigation was served 
upon complainant on July 15, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
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alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Schuman-Anderholt Co., is a partnership 
composed of Joseph J. Anderholt, Louie Anderholt and Meyer 
Schuman Company, whose address is P. O. Box 818, Holtville, 
California. 


2. Respondent, Barish Produce Company, Inc., is a corpora- 
tion whose address is 1126-30 South Central Expressway, Dallas, 
Texas. At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. In the course of interstate commerce, complainant con- 
tracted to sell to respondent two truckloads of five dozen size 
lettuce, f.o.b. Holtville, California. The dates of sale, quantities 
and prices are as follows: 


Date Unit 
1955 Quantity Price Total 
March 4 270 crates $3.50 $945.00 
Top Ice $ 9.57 
Mareh 9 285 crates $3.00 $855.00 
Top Ice $ 5.98 


4. Two truckloads of lettuce meeting the specifications of the 
foregoing contracts of sale were shipped by complainant from 
Holtville, California, to respondent at Dallas, Texas. Respondent 
accepted the two truckloads of lettuce at Dallas, Texas, and made 
no complaint with reference thereto. 


5. The purchase prices of the two truckloads of lettuce total 
$1,815.55, no part of which has been paid by respondent to 
complainant. 


6. Formal] complaint was filed on June 8, 1955, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the pur- 
chase prices of the two truckloads of lettuce is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,815.55, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,815.55, with interest thereon 
at the rate of 5 percent per annum from April 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4406) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. CHARLES 
Procacci. PACA Docket No. 6573. Decided October 11, 19565. 


Failure to Pay Purchase Price of Fruits and Vegetables— 


Default 
Headnotes in 14 A.D. 839, applicable here. 
Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 


Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed September 14, 1954, and formal 
complaint was filed April 27, 1955. Complainant, as assignee, 
seeks an award of reparation in the amount $2,834.90, which is 
alleged to be the purchase prices of numerous lots of fruits and 
vegetables sold and delivered to respondent by various Phila- 
delphia merchants during June and July 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on July 20, 1955. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on July 23, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
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within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is 207 Fruit Trade Build- 
ing, Dock and Granite Streets, Philadelphia, Pennsylvania. 


2. Respondent is an individual, Charles Procacci, whose ad- 
dress is 626 Avondale Avenue, Haddonfield, New Jersey. At the 
time of the transactions involved herein, respondent was not 
licensed under the act, but was subject to license, and subse- 
quently paid arrearage covering the period during which the 
transactions occurred. 


3. On various dates between June 17, 1954, to July 21, 1954, 
in the course of interstate commerce, the following merchants 
located in Philadelphia, Pennsylvania, sold to respondent various 
perishable agricultural commodities, the dates of sale, the com- 
modities and prices f.o.b. Philadelphia, Pennsylvania, being as 
follows: 


Date Name of Seller Commodity Price 
June 30 Eastlack & Share Corn $ 90.00 
June 22 Max Feldbaum & Sons Tomatoes 24.75 
June 23 Max Feldbaum & Sons Honeydews 70.00 
June 28 Max Feldbaum & Sons Peaches, carrots and 

honeydews 469.20 
June 30 Hunter Bros. Lettuce 31.45 
June 17 Israel Klein Co. Potatoes 110.00 
June 28 Israel Klein Co. Potatoes 118.75 
July 7 Liberta & Kaleck Peaches 81.25 
July 21 Liberta & Kaleck Peaches 4,00 
July 7 M & C Produce Company, 
Inc. Cantaloups, celery 206.50 
June 28 Samuel P. Mandell Co. Tomatoes, cucumbers $35.00 
June 30 Samuel P. Mandell Co. Cucumbers 31.00 
June 30 John C. Moritz Company Cantaloups, tomatoes 620.00 
June 28 Pinto Brothers Onions 82.50 
July 7 Pinto Brothers Onions 75.00 
June 28 J. Earle Roberts Cucumbers 27.50 
June 23 H. Rothstein & Sons Tomatoes 408.00 


$2,834.90 
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4. Perishable agricultural commodities meeting the specifica- 
tions of the foregoing contracts were delivered by the merchants 
to respondent at Philadelphia Pennsylvania. All of these com- 
modities had been shipped to the merchants from points outside 
of the State of Pennsylvania. Respondent accepted such com- 
modities and made no complaint with respect thereto. 


5. During the month of March 1955, each of the merchants 
listed in Finding No. 3 assigned and transferred, in writing, all 
his right, title, and interest in and to the several claims involved 
in this proceeding to the complainant, Philadelphia Produce 
Credit & Collection Bureau. 


6. The purchase prices of the commodities total $2,834.90, no 
part of which has been paid by respondent to complainant or the 
assignors. 


7. -Informal complaint was filed on September 14, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant or the 
assignors, the purchase prices of the commodities is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $2,834.90, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $2,834.90, with interest thereon 
at the rate of 5 percent per annum from August 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4407) 


CHAMBERLIN & BARCLAY, INC. v. COMMODITY SALES COMPANY. 
PACA Docket No. 6572. Decided October 17, 1955. 


Failure to Pay Purchase Price of Potatoes—Default 


Headnotes in 14 A.D. 839, applicable here. 


Chamberlin & Barclay Inc., of Cranbury, New Jersey, complainant, pro se. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 8, 1955, and formal com- 
plaint was filed June 8, 1955. Complainant seeks an award of 
reparation in the amount of $1,117.50, which is alleged to be the 
purchase prices of two truckloads of potatoes sold and delivered 
to respondent in September and October 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 20, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on July 25, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Chamberlin & Barclay, Inc., is a corporation 
whose address is Cranbury, New Jersey. 


2. Respondent, Commodity Sales Company, is a corporation 
whose address is 30 Main Street, Toms River, New Jersey. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


8. On or about September 22, 1954, in the course of interstate 
commerce, complainant sold to respondent 250 sacks of potatoes 





eo co 








CHAMBERLIN & BARCLAY v. COMMODITY SALES 845 
Cite as 14 A.D. 844 


at $2.45 per sack, delivered at Norfolk, Virginia, making a total 
price of $612.50. Pursuant to respondent’s instructions, com- 
plainant shipped potatoes meeting the specifications of the con- 
tract by truck from Cranbury, New Jersey, to respondent’s cus- 
tomer Elias Etheridge at Norfolk, Virginia. This customer 
accepted the potatoes and at complainant’s request paid the truck 
driver $85 of the freight charges. No complaint was made by 
respondent with respect to these potatoes. 


4. On or about October 5, 1954, in the course of interstate 
commerce, complainant sold to respondent 300 sacks of potatoes 
at $1.80 per sack f.o.b. Cranbury, New Jersey. Potatoes. meeting 
the specifications of the contract were loaded on respondent’s 
truck at Cranbury, New Jersey, and were transported to Balti- 
more, Maryland. No complaint was made by respondent with 
respect to these potatoes. 


5. The purchase prices of the two lots of potatoes total 
$1,152.50. Deducting the $35 paid on the first shipment, leaves a 
net amount of $1,117.50, no part of which has been paid by 
respondent to complainant. 


6. Informal complaint was filed on February 8, 1955, which 
was within nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
purchase prices of the two lots of potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,117.50, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,117.50, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4408) 


W. J. ENGEL COMPANY v. CHICAGO FRUIT & VEGETABLE EX- 
CHANGE. PACA Docket No. 6436. Decided October 17, 1955. 


Proper Party to Maintain Action—Agency—Undisclosed 
Principal 


Where complainant, acting as a broker for an undisclosed principal, nego- 
tiated and prepared in its own name the contract of sale of potatoes to 
respondent and indicated to respondent all the attributes of ownership 
and became personally liable under the contract, held, complainant has 
sufficient beneficial interest and is a proper party to maintain an action 
for the purchase price before the Secretary under the act. 


Purchase After Inspection—Suitable Shipping Condition— 
Inspection Certificate 


Where respondent purchased potatoes on track based in part upon the 
inspection by respondent’s agents and in part upon complainant’s repre- 
sentations that there was a shipping point federal inspection certificate 
on the car certifying the potatoes as U.S. No. 1, Size A, and the car 
did carry such an inspection certificate, held, the suitable shipping rule 
does not apply as the purchase was made after an inspection, or after 
an opportunity to inspect. 


oe ee a le ee 


Oral Agreement—Rules of Carlot Potato Association— 
Terms of Contract—Necessity of Signature on Written 
Memorandum of Contract 


Where respondent was familiar with the rules of the Carlot Potato Associa- 
tion requiring all transactions to be covered by written order and signed 
by both parties but made an oral contract to purchase potatoes after 
inspection and thereafter took possession of and diverted the potatoes 
but did not sign the standard contract form containing terms of the 
agreement when handed to him, held, it appears to have been the inten- 
tion of the parties to be bound by the oral contract and to have the 
standard contract form serve as a mere memorandum of the transaction 
and respondent’s defense that the contract was invalid, because he didn’t 
sign the standard contract form, is without merit. 


. R. W. Gudgeon, of Chicago, Illinois, for complainant. Chicago Fruit & 
Vegetable Exchange, of Chicago, Illinois, respondent, pro se. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on October 
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11, 1954. A formal complaint was filed on January 19, 1955. The 
complaint alleges that on or about October 2, 1954, and after an 
inspection by respondent, complainant sold to respondent a car- 
load of potatoes, contained in car MDT 24406 then on track at 
the Wood Street Terminal, Chicago, Illinois, for the net price of 
$370.38; that no warranty, written or implied, was made to 
respondent; that respondent exercised dominion and control over 
the potatoes by diverting the car to a destination unknown to 
complainant; and that respondent has paid no part of the pur- 
chase price of the potatoes. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on January 
28, 1955. A copy of the report of investigation was served upon 
complainant on that same date. 


In an answer filed on February 14, 1955, respondent alleges 
that the printed sales agreement is null and void since said agree- 
ment states “This contract null and void unless signed by both 
parties,” and said agreement was not signed by respondent. Re- 
spondent, in effect, further alleges that he contracted for U.S. 
No. 1, Size A potatoes with an implied warranty of suitable ship- 
ping condition attached thereto; and that the potatoes were 
federally inspected at destination and failed to meet the contract 
specifications. Respondent’s answer also contained a counterclaim 
against complainant in the amount of $53.40, for complainant’s 
alleged failure to deliver U.S. No. 1, Size A potatoes. 


Since the amount in dispute is less than $500, the issues are 
determined under the shortened method of procedure. Pursuant 
thereto, complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. This completed the submission of evidence. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of William J. Engel 
and William H. Engel, doing business as W. J. Engel Company, 
whose address is 216 So. Water Market, Chicago, Illinois. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 

2. Respondent is an individual, Harvey Berkowitz, doing busi- 
ness as Chicago Fruit & Vegetable Exchange, whose address is 
1408 So. Western Avenue, Chicago, Illinois. At the time of the 
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transaction involved herein, respondent was licensed under the 
act. 


3. On or about October 2, 1954, in the course of interstate 
commerce, and after inspection by respondent, complainant sold 
to respondent a carload of potatoes contained in car MDT 24406 
then on track at the Wood Street Terminal, Chicago, Illinois. The 
agreed price was $1.55 per ewt., less freight charges to Chicago 
of $187.62, or a net amount of $370.38. The potatoes had been 
federally inspected and certified at shipping point as U.S. No. 1, 
Size A and during the negotiations for this sale, complainant so 
advised respondent. 


4. A standard contract form used by the Carlot Potato Asso- 
ciation in Chicago was filled out by complainant with the terms 
of the agreement at the time the sale was negotiated with Mr. 
Berkowitz. This contract recited that the potatoes were ‘“‘bought 
and accepted on buyer’s inspection at $1.55 per cwt.” and “ ‘as is’ 
at Invoice Weights.” It also recited that “this contract null and 
void unless signed by both parties.” Complainant signed as seller 
and inserted the initial] ‘‘H’”’ in the space for the buyer’s signature 
and handed a carbon copy of it to Mr. Berkowitz. Mr. Berkowitz 
made no objection at that time to the terms of sale as set out on 
the contract form. 


5. Car MDT 24406 was diverted by respondent from Chicago 
to Carthage, Ohio, and then to Cincinnati, Ohio. Upon arrival at 
Cincinnati on October 5, 1954, a federal inspection, limited to the 
three upper layers, was made and the potatoes were certified as 
failing to grade U.S. No. 1, Size A, on account of 2 to 10% decay, 
average 5%. That same day respondent notified complainant by 
telegram that the potatoes were rejected and would be sold for 
the account of whom it may concern. Respondent realized a net 
amount of $71.58 from the sale of the potatoes. 


6. Complainant is a broker or agent acting for an undisclosed 
principal, Roy M. Howe of Minneapolis, Minnesota, and has suffi- 
cient beneficial interest in the transaction to maintain an action 
before the Secretary for the purchase price of the potatoes in- 
volved herein. 


7. The net purchase price of the potatoes is $370.38, no part 
of which has been paid to complainant by respondent. 


8. Formal complaint was filed on January 19, 1955, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The first question to be decided in this proceeding is whether 
or not complainant is a proper party to maintain this action. The 
report of investigation contains a communication in which com- 
plainant states that it is merely a broker acting for its principal, 
Roy M. Howe of Minneapolis, Minnesota. We have held in pre- 
vious decisions that one who acts merely as a broker in nego- 
tiating a purchase and sale and has no other interest in the trans- 
action does not have a sufficient beneficial interest to maintain 
an action for the purchase price before the Secretary under the 
act. William R. Hedberg, Inc. v. J. Bere Fruit Company, decided 
Sept. 2, 1955, PACA Docket No. 6339; J. E. Nelson v. Nelson & 
Co., Inc., PACA Docket No. 2102, S. 1295 (1936). 


But in the instant case, complainant, even though acting as a 
broker, has evidenced sufficient beneficial interest in the trans- 
action to maintain his action since it acted as agent for an undis- 
closed principal. Complainant negotiated and prepared the con- 
tract of sale in its own name and indicated to respondent all the 
attributes of ownership and although only a broker or agent, 
became personally liable under the contract. Denunzio Fruit Co. 
v. Associated Distributors et al., 79 F. Supp. 117 (S.D. Calif. 
1948), 7 A.D. 1009. We note further that the report of investiga- 
tion also contains a letter from Roy Howe, the principal, authoriz- 
ing complainant to prosecute this action. We conclude that com- 
plainant has sufficient beneficial interest and is a proper party 
to maintain this action for the purchase price. 


In this proceeding complainant seeks to recover the purchase 
price of a carload of potatoes. The terms of the contract are in 
dispute, complainant alleging it was a track sale based on re- 
spondent’s inspection and respondent, in effect, alleging that it 
was a sale of U.S. No. 1, Size A potatoes with an implied warranty 
of suitable shipping condition attached thereto. The essential facts 
as we find them are these: 


On October 2, 1954, a Mr. Williams and a Mr. O’Keefe, agents 
of respondent, secured from W. J. Engel the car number of a load 
of potatoes then on track at the Wood Street Terminal, Chicago, 
Illinois. Mr. Williams, accompanied by Mr. O’Keefe, inspected 
this car. Subsequently, Harvey Berkowitz, owner of respondent 
company, contacted complainant and negotiated on the price of 
the potatoes and succeeded in getting Engel to reduce his price 
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from $1.65 cwt. to $1.55 ewt., delivered Chicago. At that time, 
Engel handed to Berkowitz a standard contract form used by the 
Carlot Potato Association in Chicago, in which the appropriate 
spaces were checked off, setting out the terms of the agreement. 
During these negotiations, Berkowitz inquired as to whether the 
load had been federally inspected at shipping point and certified 
as U.S. No. 1, Size A. Engel said that the potatoes did so grade 
at shipping point and that he would check his office records to 
determine whether or not the inspection certificate had been 
received from the shipper. Later that same day Mr. Williams 
arrived at complainant’s office to check this feature of the trans- 
action. Mr. Engel had not yet received the certificate from the 
shipper and in the presence of Mr. Williams called the shipper 
by telephone and was informed that the certificate would be sent 
immediately and that the load did grade U.S. No. 1, Size A, at 
shipping point. Engel offered to Williams the original bill of 
lading on the potatoes which described them as U.S. No. 1, Size A. 
Williams accepted the bill of lading and also received the assur- 
ance of Engel that, upon receipt, the shipping point inspection 
certificate would be delivered to respondent. Later, upon receipt, 
the certificate was sent to respondent. 


We conclude that respondent’s purchase of the potatoes on track 
at Chicago was based in part upon the inspection by respondent’s 
agents and in part upon complainant’s representations that there 
was a shipping point federal inspection certificate on the car 
certifying the potatoes as U.S. No. 1, Size A. The car did carry 
such an inspection certificate. The suitable shipping condition rule 
does not apply herein since it has been consistently held that 
where a purchase is made after an inspection, or after an oppor- 
tunity to inspect, then no warranty of suitable shipping condition 
will apply. Fruit & Produce Distributing Co. v. Lee Distributing 
Co., 12 A.D. 1213 and cases cited therein. 


The next question is to what effect is the standard Carlot 
Potato Association printed contract form which contains the state- 
ment that “this contract null and void unless signed by both 
parties.” Respondent contends that since he did not sign this 
contract form, the contract for the purchase and sale of these 
potatoes is null and void. 


Respondent in the answering statement states “that he is a 
member of the Carlot Potato Association ... and is familiar with 
the rules of the association, and that the rule requiring all trans- 
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actions to be covered by written order, signed by both parties to 
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e the transaction is now and has been in effect for many years.” 
e In spite of this knowledge, respondent failed to sign the contract 
t. form when it was handed to him by complainant with the orally 
e agreed terms filled out thereon. Respondent thereafter proceeded 
d to accept and take possession of the potatoes by diverting them 
e to Carthage, Ohio. 

o Whether the parties intended to be bound by an informal oral 
a agreement or whether their agreement was contingent upon the 
6 execution of a formal written contract is essentially determined 
r by the circumstances, the conduct of the parties and their nego- 
tiations. Jenkins R. Co. v. Alpena Portland Cement Co., 147 Fed. 
. 641 (6 Cir. 1906) ; Parks v. Kirkland Packing Co., 172 Wash. 450, 
20 P. 2d 588 (1933), 122 ALR 1217; 165 ALR 756; Anonymous, 
f 10 A.D. 716. 





We are led to conclude from the foregoing circumstances that 
it was the intention of the parties to be bound by the oral agree- 
ment rather than a written contract and the printed contract 
form involved herein is important only in that it was used as a 
memorandum of the oral agreement. Respondent’s defense that 
the contract was invalid is without merit. 








In view of the above conclusions, we find that respondent’s fail- 
ure to pay to complainant the purchase price of the potatoes is a 
violation of section 2 of the act. The net purchase price of the 
potatoes is $370.38, no part of which has been paid, and repara- 
tion should be awarded complainant from respondent in that 
amount, with interest. The facts and circumstances herein should 
be published. 

Also in view of the above conclusions, respondent’s counter- 
claim should be dismissed. 











ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $370.38, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4409) 


MARTORI BROTHERS, DISTRIBUTORS v. BARISH PRODUCE COMPANY, 
Inc. PACA Docket No. 6568. Decided October 17, 1955. 


Failure to Pay Balance of Purchase Price of Lettuce— 
Default 


Headnotes in 14 A.D. 837, applicable here. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. AM/r. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 28, 1955, and formal com- 
plaint was filed July 12, 1955. Complainant seeks an award of 
reparation in the amount of $707.20, which is alleged to be the 
unpaid balance of the purchase price of 624 cartons of lettuce 
sold and delivered to respondent in November 1954, plus protest 
fees on a dishonored check. 

A copy of the resport of investigation made by the Department 
was served upon complainant on July 18, 1955. On the same date 
a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Martori Brothers, Distributors, is a partner- 
ship composed of Frank V. Condello, Joseph F. Martori, Stephen 
A. Martori, Edward J. Martori, Arthur J. Martori, Peter J. 
Martori and Anthony F. Martori, whose address is 2202 Mc- 
Dowell Road, Phoenix, Arizona. 


2. Respondent, Barish Produce Company, Inc., is a corpora- 
tion whose address is 1126-30 South Central Expressway, Dallas, 
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Texas. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about November 30, 1954, in the course of interstate 
commerce, complainant sold to respondent 624 cartons of lettuce, 
2 dozen size, U. S. No. 1, Mahogany brand, at $1.75 per carton 
f.o.b. Glendale, Arizona, plus 15 cents per carton precooling. 
Thereafter by agreement the price of said lettuce was reduced to 
$1.30 per carton f.o.b. Glendale, Arizona, plus 15 cents per carton 
precooling. 


4. On December 1, 1954, lettuce meeting the specifications of 
the foregoing contract was shipped by truck from Glendale, 
Arizona, to respondent at Dallas, Texas. Respondent accepted the 
truckload of lettuce at Dallas, Texas. 


5. The reduced purchase price of the truckload of lettuce is 
$904.80. Respondent tendered to complainant a check for $904.80 
in payment for the shipment, which check was returned unpaid 
by the bank on which it was drawn, with protest fees of $2.40. 
Subsequently respondent made a payment of $200, leaving a 
balance due complainant of $707.20 including the protest fee. 


6. Formal complaint was filed on July 12, 1955, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
amount of the reduced purchase price of the truckload of lettuce 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $707.20, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $707.20, with interest thereon 
at the rate of 5 percent per annum from December 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4410) 


R. & M. IcE & STORAGE COMPANY v. FAIRFAX FooD PRODUCTS. 
PACA Docket No. 6564. Decided October 17, 1955. 


Failure to Pay Reasonable Market Value of Cabbage— 
Default 


Where complainant, a trucker, delivered a truckload of cabbage to respondent 
by mistake which respondent accepted without question but made only 
part payment, and the shipper assigned to complainant all right, title 
and interest in the cabbage enabling it to maintain this action, and 
respondent did not file an answer to the complaint, held, respondent’s 
failure to answer constitutes an admission of the allegations and, in the 
absence of a valid contract, respondent is liable for the reasonable market 
value and complainant should be awarded reparation for the difference 
between the amount paid and the reasonable market value of the cabbage 
at the time of delivery. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed January 28, 1955, and formal com- 
plaint was filed March 10, 1955. Complainant seeks an award of 
reparation in the amount of $600.90, which is alleged to be the 
reasonable market value of a truckload of cabbage delivered to 
respondent in December 1954. By check dated May 4, 1955, re- 
spondent paid complainant $440.66, reducing the amount claimed 
to $160.24. 


A copy of the report of investigation made by the Department 
was served upon complainant on July 1, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on July 2, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, R. & M. Ice & Storage Company, is a partner- 
ship composed of Howard Munk and S. D. Roberts, whose address 
is 150 W. 3rd South, American Fork, Utah. 


2. Respondent, Fairfax Food Products, is a partnership com- 
posed of Harry Poll and Louis Lemberger, whose address is 1312 
E. 2nd St., Los Angeles, California. At the time of the transaction 
involved herein, respondent was not licensed under the act, but 
was subject to license, and upon payment of the annual fee and 
accrued arrearage was subsequently issued a license. 


3. Sometime prior to December 13, 1954, in the course of 
interstate commerce, Utah Growers Co-operative, of American 
Fork, Utah, contracted to sell to Lady’s Choice Foods, 4578 
Worth Street, Los Angeles, California, one truckload of White 
Danish Ballhead kraut cabbage, at $30 per ton delivered Los 
Angeles, California. 


4. Pursuant to the foregoing contract, Utah Growers Co- 
operative shipped by complainant’s truck 40,060 pounds of cab- 
bage from American Fork, Utah, for delivery to Lady’s Choice 
Foods at Los Angeles, California. However, upon arrival in Los 
Angeles on or about December 13, 1954, complainant through 
error delivered the load of cabbage to respondent. The truckload 
of cabbage was accepted by respondent and he made no complaint 
with reference thereto. 


5. The shipper, Utah Growers Co-operative, has transferred 
and assigned to complainant all right, title and interest in the 
load of cabbage. 


6. The reasonable value of the truckload of cabbage at Los 
Angeles at the time of acceptance was $30 per ton or a total of 
$600.90. Respondent has paid $440.66, leaving a balance of 
$160.24 due and owing by respondent to complainant. 


7. Formal complaint was filed on March 10, 1955, which was 
within nine months after the cause of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 
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Respondent accepted delivery of 40,060 lbs. of White Danish 
Ballhead kraut cabbage and in the absence of a valid contract is 
liable for the reasonable market value of the cabbage at the 
time of delivery. Investigation by the Department failed to dis- 
close any sales of Utah kraut cabbage at Los Angeles, California, 
on or about December 13, 1954, at less than $30 per ton delivered. 
We conclude that the reasonable market value of the cabbage 
delivered was $30 per ton delivered. 


Respondent’s failure to pay promptly to complainant the rea- 
sonable market value of the cabbage delivered is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $160.24, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $160.24, with interest thereon 
at the rate of 5 percent per annum from January 1, 19565, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4411) 


LESTER VANDERBERG v. BARGAINWAY MARKET. PACA Docket No. 
6561. Decided October 17, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Headnotes in 14 A.D. 837, applicable here. 


Mr. Frank E. Trobaugh, of West Frankfort, Illinois, for complainant, Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed May 31, 1955. Complainant seeks an 
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award of reparation in the amount of $753.40, which is alleged to 
be the unpaid balance of the purchase prices of six truck lots of 
potatoes sold and delivered to respondent during the period 
October 1954-January 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on July 9, 1955. On that 
same day a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Lester Vanderberg, whose 
address is P. O. Box 38, Antigo, Wisconsin. 


2. Respondent is an individual, Martha E. Heaton, doing busi- 
ness as Bargainway Market, whose address is 300 South Logan 
Street, West Frankfort, Illinois. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent six lots of potatoes in 50-pound sacks. The dates of 
sale, quantities, and prices are as follows: 


Date Quantity Price 
Oct. 29, 1954 491 sacks $257.75 
Nov. 5, 1954 486 sacks 254.70 
Nov. 28, 1954 480 sacks 241.50 
Dec. 16, 1954 429 sacks 212.70 
Jan. 7, 1955 500 sacks 250.00 
Jan. 21, 1955 465 sacks 255.75 


4. Six lots of potatoes meeting the specifications of the fore- 
going contracts were loaded on respondent’s trucks at Antigo, 
Wisconsin, and were transported to respondent at West Frank- 
fort, Illinois. Respondent made no complaint with respect to the 
potatoes. 
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5. The purchase prices of the six lots of potatoes total 
$1,472.40. Respondent has paid only $719.00, leaving a balance 
due complainant of $753.40. 


6. Formal complaint was filed on May 31, 1955, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
purchase prices of the six lots of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $753.40, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $753.40, with interest thereon 
at the rate of 5 percent per annum from February 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4412) 


BIRCH BROTHERS v. SENTER BROTHERS, INC. PACA Docket No. 
6309. Decided October 21, 1955. 


Consignment Agreement—Terms of Agreement—Modifi- 
cation of Terms—Burden of Proof—Evidence 


Where complainant shipped lettuce to respondent, on consignment, ‘o be sold 
in New York City but respondent sold the lettuce in Chicago alleging 
that complainant had agreed to this modification, held, having alleged 
that complainant consented to the sale in Chicago respondent had the 
burden of proving such allegation, which it failed to sustain, and respond- 
ent’s failure to comply with the contract requirements was in violation 
of section 2(4) of the act and it is liable to complainant for whatever 
damages resulted. 
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Consignment Agreement—Damages—Ofiicial Notice 


Where complainant shipped lettuce to respondent, on consignment, to be sold 
in New York City but respondent sold the lettuce in Chicago, resulting 
in a loss, held, the measure of damages is determined by reference to 
the Federal Market News Service reports of which official notice is 
taken and reparation should be awarded to complainant for the amount 
which would have been received, according to such reports, if the lettuce 
had been sold in New York as agreed, less freight, refrigeration, cartage, 
unloading and commission charges as well as the amount already paid 
by respondent. 

Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Irving Cooper- 
smith, of New York, New York, for respondent. Mr. Champe T. Broaddus, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 11, 1954, and formal com- 
plaint was filed April 29, 1954. Complainant seeks an award of 
reparation in the amount of $500 claimed as damages resulting 
from respondent’s alleged failure to comply with a consignment 
transaction involving a carload of lettuce, SFRD 12468, shipped 
from Arizona on November 16, 1953. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on July 1, 
1954. A copy of the Department’s report of investigation was 
served upon the authorized agent for complainant on July 6, 1954. 
Respondent’s answer filed on July 30, 1954, denied liability. 

Inasmuch as the amount involved herein does not exceed $500, 
evidence was submitted in accordance with the shortened method 
of procedure as set forth in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant thereto, complainant requested that 
the verified formal complaint and exhibits attached thereto be 
considered as an opening statement, together with affidavits filed 
in support thereof. Respondent filed two affidavits with the re- 
quest that they be considered as its answering statement. Com- 
plainant did not file a statement in reply. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of William Birch 
and Kyle Birch, doing business as Birch Brothers, whose address 
is 604 North 17 Avenue, Phoenix, Arizona. 
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2. Respondent, Senter Brothers, Inc., is a corporation whose 
post office address is Corner Washington and Jay Streets, New 
York, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about November 14, 1953, in the course of interstate 
commerce, Jack Stires, representing respondent, and Sam Drey, 
representing complainant, entered into a contract providing that 
for each carload of lettuce purchased by respondent from com- 
plainant at the prevailing f.o.b. price, complainant would ship to 
respondent a carload of lettuce to be sold for complainant’s 
account in New York City. The contract called for the purchase 
of a total of three carloads of lettuce and the shipment of three 
carloads of lettuce on a consignment basis. 


4. On or about November 16, 1953, after the first carload had 
been purchased by respondent, complainant shipped from Mobest, 
Arizona, to respondent in New York City in SFRD 12468 a car- 
load of lettuce comprised of 640 cartons, 2-dozen pack, to be sold 
by respondent for complainant’s account. 


5. A Federal inspection of the lettuce was made at shipping 
point on November 16, 1953, and the certificate reads, in perti- 
nent part, as follows: 


“Quality and condition: 


Lettuce fresh, crisp and fairly well trimmed, most heads 
being closely trimmed. Outer leaves good green color. Heads 
free from defects average 23% hard, 45% firm and 19% 
fairly firm. Defects 4% to 21%, averaging approximately 
13%, including 5% soft heads, remainder mostly mechanical 
injury. No decay. 


“Grade: Averages approximately 87% U.S. No. 1 Quality.” 


6. On or about November 21, 1953, after the car had arrived 
at Chicago, Illinois, Steinberg Bros. of Chicago, representing 
respondent, sold the carload of lettuce to Yeckes Eichenbaum, 
Inc., at the price of $2.10 per carton, delivered Chicago. Re- 
spondent paid complainant the net proceeds of $665.45. 


7. The market value of the lettuce in car SFRD 12468 at New 
York City on or about November 24, 1953, was $3 per carton, or 
$1,920 for the 640 cartons in the load. The net proceeds would 
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have been $1,024.61, after deducting estimated expenses of 
$895.39, for freight, refrigeration, handling and commission. 


8. The formal complaint was filed on April 29, 1954, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


It is undisputed that the contract entered into between the 
parties on or about November 14, 1953, required respondent to 
sell the lettuce in car SFRD 12468 at New York City. The car 
was shipped on November 16, 1953, billed to respondent at New 
York City. According to complainant the car was scheduled to 
arrive in New York City for the market of November 24, 1953. 
On or about November 21, respondent sold the carload of lettuce, 
through Steinberg Bros. of Chicago, to Yeckes Eichenbaum, Inc., 
of New York City at $2.10 per carton delivered Chicago. This 
buyer in turn sold the shipment at $2.85 per carton delivered 
New York City. The date of this latter sale has not been shown. 


It is respondent’s position that the original contract was modi- 
fied in that complainant consented to the sale of the carload of 
lettuce at $2.10 per carton delivered Chicago. In support of its 
position, respondent submitted as part of its answering state- 
ment, the affidavits of Abe Senter, respondent’s president, and 
Robert Steinberg, of Steinberg Bros. of Chicago. Senter states 
that on or about November 21, 1953, the carload arrived at Chi- 
cago, and he asked Robert Steinberg over the telephone to inspect 
the lettuce and report his findings, and that Steinberg there- 
after called and said the lettuce was “only fair quality” and he 
had a customer who would buy the load at $2.10 per carton 
delivered Chicago. Senter further states that he then called Jack 
Stires, respondent’s representative in Phoenix, Arizona, to obtain 
complainant’s consent to sell the lettuce at $2.10 per carton, deliv- 
ered Chicago, and that Stires subsequently reported that Sam 
Drey, complainant’s representative in Arizona, had consented to 
the sale. Senter’s statement is corroborated by Steinberg. The 
record contains a letter from respondent’s attorney stating that 
Stires could not be located and, for this reason, Stires’ affidavit 
was not obtained. 


Complainant maintains that it was never informed of the pro- 
posed sale in Chicago or consented thereto; further, that it had 
no knowledge of the sale until receipt of respondent’s account 
sales dated November 27, 1953, reporting sale of the car at $2.10 
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per carton, delivered Chicago, for gross proceeds of $1,344 and 
net proceeds of $665.45. Complainant’s position is supported by 
the affidavits of complainant’s William Birch and Sam Drey, 
complainant’s representative. The latter states that Stires not 
only “did not obtain approval from me on behalf of Birch 
Brothers for any such Chicago basis sale” but that the only report 
made by Stires “was on or about November 24th that it (the 
car) was selling at $2.75 to $3.25, which information I conveyed 
to Birch Brothers.” 


The issue presented is whether respondent sold the shipment 
in Chicago without the approval of complainant and, therefore, 
failed to comply with the contract which required respondent to 
sell in New York City. Having alleged that complainant con- 
sented to the sale at $2.10 per carton delivered Chicago, respon- 
dent had the burden of proving such allegation. Respondent has 
failed to sustain this burden. 


Section 2(4) of the act makes it unlawful for any commission 
merchant to fail without reasonable cause to perform any speci- 
fication or duty, express or implied, arising out of any trans- 
action. It is concluded that respondent violated this section and 
that it is liable to complainant for whatever damages resulted 
from such violation. 


With respect to damages complainant alleges in the formal 
complaint that it had the right to expect that respondent would 
sell the lettuce in New York City on or about November 24, 
1953, “when the prevailing market price, as per New York 
U.S.D.A. market news reports, was $3.3714 per two dozen car- 
ton.” Complainant further alleges that had respondent complied 
with the contract and sold the lettuce at $3.3714 per carton, the 
net proceeds for the carload would have been $1,243.47, after 
deducting freight, refrigeration, cartage and commission of 9 
percent. Deducting from this amount the payment by respondent 
of $665.45 leaves $578.02. However, complainant has limited its 
request for damages to $500. 


The Federal Market News Service reports for New York City 
for November 24 and 25, 1953, of which official notice is taken, 
show the following sales quotations on the wholesale market in 
less than carload quantities for lettuce of good merchantable 
quality and condition: 


“Tuesday, November 24, 1953. Lettuce: Stronger. Iceberg 
type—Ariz. carton 2 doz. 2.75-3.50 mostly 3.25-3.50. 
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“Wednesday, November 25, 1953. Lettuce: Mkt. Weaker. 
Iceberg type—Ariz. carton 2 doz. 2.75-3.50 mostly 3.00-3.25.” 


The evidence indicates that the lettuce involved herein was of 
good merchantable quality and condition on November 24, 1953. 
At shipping point the lettuce was certified as approximately 87% 
U. S. No. 1 quality. Although Robert Steinberg stated that he 
inspected the lettuce at Chicago on November 21 and it was only 
fair quality, Yeckes Eichenbaum, Inc., subsequently resold the 
lettuce, apparently as a carlot, at $2.85 per carton delivered New 
York City. It is concluded, therefore, that the market value of 
the lettuce in New York City on November 24 and 25, 1953, was 
$3 per carton, the lowest quotation at which most lettuce of good 
merchantable quality and condition was sold on those two days. 
On this basis the gross proceeds for the 640 cartons would be 
$1,920. The informal complaint states that the charges for freight 
and refrigeration to New York City from Mobest, Arizona, would 
have been $672.59 and that the cartage or unloading costs would 
have been $50. The formal complaint states that respondent’s 
commission is 9 percent. At 9 percent the commission on $1,920 
is $172.80. Deducting the total probable expenses of $895.39 from 
the gross proceeds leaves net proceeds of $1,024.61. After deduct- 
ing the amount of $665.45 already paid by respondent, there 
remains the sum of $359.16. This is the loss sustained by com- 
plainant. 


Reparation should be awarded to complainant against respon- 
dent in the amount of $359.16, with interest. The facts should be 
published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $359.16, with interest thereon 
at the rate of 5 percent per annum from December 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4413) 


JEANNE ERLBAUM, ADMINISTRATRIX OF THE ESTATE OF FRANK 
ERLBAUM v. REX D. MATHEWS & COMPANY. PACA Docket No. 
6260. Decided October 21, 1955. 


Contract of Purchase and Sale—Prompt Shipment—Breach 
of Contract — Subsequent Offer — Failure to Accept — 
Damages 


Where respondent failed to make “prompt shipment” of carload of potatoes 
as specified in contract of sale and complainant subsequently offered to 
accept a carload if shipped a certain day but respondent did not ship 
until following day, held, that respondent’s failure to make “prompt 
shipment” was a violation of section 2 of the act and that since com- 
plainant’s offer to accept a later shipment was not complied with it was 
under no obligation to accept such shipment and such offer did not 
operate as a waiver of its right to damages under the original contract 
for failure to ship. The measure of damages for failure to deliver is 
the difference between the contract price and the market value on the 
date specified in the contract for delivery. 


Complainant, pro se. Smith & Jacob, of Twin Falls, Idaho, for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Frank Erlbaum filed an informal complaint on October 28, 1953 
and a formal complaint on March 3, 1954, seeking an award of 
reparation in the amount of $252. This amount is alleged to be 
the loss sustained by reason of respondent’s failure to ship a 
carload of potatoes on the date specified in the contract of pur- 
chase and sale entered into by Erlbaum and respondent on or 
about September 9, 1953. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon Frank Erlbaum on May 6, 1954. A copy 
of the complaint and a copy of the report of investigation were 
served upon respondent on May 13, 1954. 


Respondent filed an answer on June 8, 1954, alleging that a 
carload of potatoes was not shipped on September 12, 1953, the 
date specified in the contract, but that Erlbaum agreed to take 
a carload if shipped on September 17. He further alleged that the 
carload did not leave the shipping point until September 18; that 
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the delay was through no fault of his own in that he started load- 
ing the car on the date the original contract was entered into, 
September 9, 1953, but he was ordered by the United States In- 
spection Service not to dig or load any more potatoes from certain 
fields on account of the maturity regulations; and that he recom- 
menced digging and loading on September 16 and 17 just as soon 
as permitted to do so by the Inspection Service, but it was not 
possible under all the conditions to complete loading the car in 
time for it to be shipped on the 17th. Respondent alleged further 
that Erlbaum sustained no damage because the market for pota- 
toes at that time was declining and that he rejected the carload 
of potatoes for this reason. 

Inasmuch as the amount involved herein did not exceed $500 
the shortened method of procedure was followed as provided by 
section 47.20 of the rules of practice (7 CFR 47.20). In accor- 
dance with such procedure, Frank Erlbaum filed an opening state- 
ment of facts and respondent filed an answering statement of 
facts. 

On November 1, 1954, the Department received a letter from 
W. P. Whitney, the broker who negotiated the transaction in- 
volved herein, stating that Frank Erlbaum died on October 7, 
1954, and that on October 13, 1954, the Surrogate Court of Essex 
County, New Jersey, appointed Jeanne Erlbaum, whose address 
is 17 Newark Farmers Market, Newark, New Jersey, as admin- 
istratrix of the estate of Frank Erlbaum. It was requested that 
the administratrix be substituted as complainant in the place of 
Frank Erlbaum, her deceased husband. This request was granted 
by the Presiding Officer on November 3, 1954. Complainant filed 


a statement in reply. 


FINDINGS OF FACT 


1. Complainant Jeanne Erlbaum is the administratrix of the 
Estate of Frank Erlbaum, who died October 7, 1954. At the time 
of the transaction involved herein, Frank Erlbaum was engaged 
in the produce business at Newark Farmers Market, Newark, 


New Jersey. 


2. Respondent is an individual, Rex D. Mathews, doing busi- 
ness as Rex D. Mathews & Company, whose address is Twin Falls, 
Idaho. At the time of the transaction involved in this proceeding, 
respondent was licensed under the act. 
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3. On or about September 9, 1953, in the course of interstate 
commerce, Frank Erlbaum contracted to purchase and respondent 
contracted to sell a carload of Idaho Russet potatoes, U.S. No. 1, 
Size A, washed, packed in new burlap 50-pound bags at $4.40 
per hundredweight delivered Newark, New Jersey, making a total 
price of $1,584. The contract provided for prompt shipment from 
the Twin Falls section of Idaho. The contract was negotiated by 
a broker, W. P. Whitney, whose address is 204 Franklin Street, 
New York, New York. 


4. On September 16, 1953, at the request of Erlbaum, the 
broker wired respondent as follows: 
“NO INVOICE RECEIVED ERLBAUM CAR. KINDLY 
ADVISE CAR NUMBER DATE OF SHIPMENT ALSO 
QUOTE MARKET.” 


On the same day respondent sent to the broker the following 
telegram : 
“BEEN UNABLE GET ERLBAUM CAR OUT ALL KINDS 
TROUBLE DO MY BEST GET OUT TODAY OR TOMOR- 
ROW UNABLE TO QUOTE TOO UNCERTAIN ABOUT 
SHIPMENT.” 


After a further exchange of wires respondent wired the broker 
on September 17, as follows: 
“TOLD YOU PFE 74879 OUT TODAY FOR ERLBAUM. 
ADVISE IF SATISFACTORY.” 


On September 18, the broker sent respondent the following reply: 
“ERLBAUM WILL ACCEPT PFE 74879 PROVIDED IT 
WAS OUT ON 17TH.” 


5. The loading of car PFE 74879 at Hazelton, Idaho, was com- 
pleted on September 17 but it was not until the following day 
that the bill of lading was issued and the car moved from the 
loading point. 


6. On September 21, Erlbaum received a copy of respondent’s 
invoice which stated that car PFE 74879 had been shipped Sep- 
tember 18. On behalf of Erlbaum, the broker sent the following 
wire to respondent: 

“RELET ERLBAUM OFFERED ACCEPT CAR SHIPPED 
SEVENTEENTH NOT EIGHTEENTH. ERLBAUM HAS 
PURCHASED CAR AGAINST YOUR ACCOUNT DIS- 
POSE 74879 ELSEWHERE.” 
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7. Under carrier schedules, a carload of potatoes shipped from 
Hazelton on September 12, 1953, would have been available in 
New York City for the market of Monday, September 21, 1953. 


8. The market value of a carload of 720 50-pound sacks of 
Idaho Russets, U.S. No. 1, Size A, washed, at New York, New 
York, on September 21, 1953, was $1,800. 


9. There is due and owing to complainant from respondent 
the amount of $216, the difference between the market value of 
$1,800 and the contract price of $1,584. 


10. Formal complaint was filed March 3, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The contract entered into by Frank Erlbaum and respondent 
on September 9, 1953, as evidenced by the broker’s standard 
memorandum of sale, called for prompt shipment of the potatoes 
from the Twin Falls section of Idaho. The term “Prompt Ship- 
ment” as defined in the regulations (7 CFR 46.24(d)) required 
respondent to ship the carload not later than September 12, 1953. 
There is no dispute that respondent failed to ship a carload of 
potatoes on or before September 12, 1953; that on or about Sep- 
tember 17, 1953, Erlbaum offered to accept the potatoes in car 
PFE 74879, provided the car was out on September 17, 1953; 
and that that carload of potatoes did not move from the loading 
point until 12:25 p.m., September 18, 1953. 


Complainant contends that the failure of respondent to make 
delivery of the potatoes in accordance with the contract consti- 
tutes a violation of the act. It appears to be respondent’s position 
that the shipment of potatoes from the Hazelton area between 
September 10 and 17, 1953, was rendered impossible in that such 
potatoes did not meet the requirements of the maturity regulation 
issued by the Secretary of Agriculture on June 10, 1953, under 
Federal Order No. 57. 


Respondent states in his answering statement that in order to 
fill his contract with Erlbaum he contracted to purchase potatoes 
from Southworth Produce Company of Hazelton, Idaho, who in 
turn had contracted for the prospective crop of a local farmer. 
As a part of the answering statement, respondent submitted the 
affidavit of James C. Southworth, Manager of Southworth Pro- 
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duce Company. Southworth states that digging of the potatoes 
for respondent was started about September 10 but all digging 
in the area surrounding Hazelton was stopped by the Inspection 
Service of the United States Department of Agriculture because 
the potatoes were too immature. He states further that on Sep- 
tember 16 or 17, digging was recommenced but at 10 a.m. on 
September 17, the Inspection Service stopped further harvesting 
because of possible windburn until later in the day. 

While the evidence submitted by respondent indicates that no 
potatoes were harvested in the area surrounding Hazelton during 
the period September 10-16, 1953, because they did not meet the 
requirements of the maturity regulation, it has not been shown 
that potatoes meeting contract requirements were not available 
for shipment from the Twin Falls section. The city of Twin Falls 
is approximately 20 miles from Hazelton. In the absence of any 
evidence to the contrary, it is reasonable to assume that the Twin 
Falls section encompasses a much larger area than the Hazelton 
area. It is concluded that respondent’s failure to ship on or before 
September 12, 1953, was a breach of contract in violation of sec- 
tion 2 of the act. 

In spite of the foregoing breach, Erlbaum on September 18, 
19538, offered to accept a carload of potatoes meeting contract 
requirements if “out” on September 17, 1953. At that time only 
one freight train moved eastward from Hazelton each day. On 
September 17, 1953, the train departed at 12:10 p.m., prior to 
completion of the loading of car PFE 74879. Since the car did not 
actually move from Hazelton until the next train at 12:25 p.m., 
September 18, it was not “out” on September 17 and Erlbaum 
was under no obligation to accept the potatoes. 

Erlbaum’s offer to accept a shipment of a later date, which offer 
was not complied with, did not operate as a waiver of his right 
to claim damages under the original contract. Frankfurt-Barnett 
Co. v. William Prym Co., 237 Fed. 21 (2nd Cir. 1916). The meas- 
ure of damages for failure to deliver is the difference between the 
contract price and the market value on the date specified in the 
contract for delivery. The evidence indicates that a car shipped 
from Hazelton on September 12, 1953, was scheduled by the car- 
rier to arrive in New York City for the market of September 21, 
1953. In the formal complaint it is alleged that on Sentember 21, 
1953, Erlbaum purchased from Sam Jacobson of New York, New 
York, a replacement carload consisting of 360 100-pound sacks of 
Washington Russets, U.S. No. 1 grade, Size A, at $5 per sack 
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delivered New York City because no Idaho Russets in 50-pound 
sacks were available. Damages are claimed in the amount of $252, 
consisting of $216, the difference between the contract price of 
$1,584 and the replacement cost of $1,800, plus $36, the differen- 
tial, at 10¢ per sack, of 720 50-pound sacks over 360 100-pound 
sacks. 

The Federal Market News Service report for September 21, 
1953, in New York City quotes sales in less than carload quan- 
tities of Idaho Russets, U.S. No. 1, Size A, 2-inch minimum, 
washed, in 100-pound sacks at “5.25 few 5.50” and in 50-pound 
sacks at “2.50-2.65 few 2.75.” The lowest quotation of $2.50 per 
sack is accepted as the carlot market value of Idaho Russets, 
U.S. No. 1, Size A, washed, in 50-pound sacks on September 21, 
1953, in New York City, or $1,800 for 720 sacks. The difference 
between $1,800 and the contract price of $1,584 represents the 
loss sustained by complainant. Accordingly, reparation should be 
awarded complainant in the amount of $216, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $216, with interest 
thereon at the rate of 5 percent per annum from October 1, 1953, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4414) 


TEDDY BERTUCA v. CHAS. CUTTONE COMPANY. PACA Docket No. 
6449. Decided October 26, 1955. 


Failure to Pay Purchase Price of Tomatoes and Apples— 
Default 


Headnotes in 14 A.D. 839, applicable here. 


Jurisdiction of Secretary 


The Secretary has no jurisdiction over the sale of cider and cherry syrup 
as neither of these items are agricultural perishable commodities as 


defined in the act. 
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Levin & Ressman, of Chicago, Illinois, for complainant. Chas. Cuttone Com- 
pany, of Chicago, Illinois, respondent, pro se. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 24, 1955, complainant 
seeks to recover reparation for damages in the amount of 
$1,251.35 allegedly sustained as a result of respondent’s failure 
to pay for two truckloads of “merchandise consisting of mixed 
perishable agricultural commodities” sold and delivered to 
respondent. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on February 7, 1955. A copy of the report of investi- 
gation was served by registered mail upon counsel for complain- 
ant on the same date. 

Respondent filed an answer to the formal complaint in which 
liability was admitted, and respondent expressed the hope to pay 
complainant at some future time. 

Although the amount involved herein is in excess of $500, 
neither party requested an oral hearing. Evidence was, therefore, 
submitted in accordance with the shortened method of procedure 
provided by the rules of practice (7 CFR 47.20). Complainant 
requested that the complaint and exhibits be considered as his 
opening statement. Respondent filed an answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Teddy Bertuca, whose post 
office address is Box 371, Benton Harbor, Michigan. 


2. Respondent, Chas. Cuttone Company, is a partnership com- 
posed of Charles J. Cuttone and Andrew Cuttone, whose post 
office address is 64 So. Water Market, Chicago 8, Illinois. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about the 12th and 20th days of September 1954, in 
the course of interstate commerce, the parties entered into oral 
contracts for the sale by complainant to respondent of two truck- 
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loads of merchandise of the kinds, quantities, varieties and sizes, 
and at the delivered prices described below: 


(A) September 12, 1954 





Number 
Packages Description Price Amount 
802 10-lb. Tomatoes 85 $256.70 
65 8-lb. Baskets Tomatoes 2.00 130.00 
108 Boxes Wolf River Apples 3.30 356.40 
50 Bushels Greening Apples 3.30 165.00 
525 $908.10 
(B) September 20, 1954 
Number 
Packages Description Price Amount 
110 Cases Gal. Cider 2.45 $269.50 
25 Cases Half-Gal. Cherry Syrup 2.95 73.75 





$343.25 


4. On or about September 12 and September 20, 1954, com- 
plainant shipped from loading point in the State of Michigan to 
respondent at Chicago, Illinois, merchandise of the kind, quality, 
variety and size, and in the manner agreed upon between the 
parties, in trucks operated by the complainant. 


5. Upon arrival of the merchandise at destination, respondent 
accepted the shipments without complaint, but has since failed 
and refused to pay complainant the purchase prices, or any part 
thereof. 


6. Formal complaint was filed on January 24, 1955, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent admits liability for the entire claim as submitted 
by complainant herein. In an answer filed for respondent by 
Charles Cuttone, it is stated that “I haven’t any complaints for 
merchandise sold me. All stuff was beautiful. I hope some day I 
can pay him. That is all I can say. Thank you.” 

The only question herein relates to that part of the claim cover- 
ing the sale of cider and cherry syrup. Neither of these items is 
a perishable agricultural commodity within the meaning of that 
term as used in the act. Accordingly, reparation may not be 
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awarded to complainant to cover the purchase price of this 
merchandise. 

The purchase price of the tomatoes and apples sold by com- 
plainant to respondent on September 12 totals $908.10. Respond- 
ent’s failure to pay this sum is a violation of section 2 of the act 
for which reparation, with interest, should be awarded complain- 
ant. The facts and circumstances as set forth herein should be 
published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $908.10, plus interest 
thereon at the rate of 5 percent per annum from October 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4415) 


GROWERS MARKETING SERVICE, INC. v. R. E. KING PRODUCE COM- 
PANY. PACA Docket No. 6575. Decided October 26, 1955. 


Failure to Pay Balance Price of Citrus Fruit—Default 
Headnotes in 14 A.D. 837, applicable here. 


Mr. A. E. Fowler, of Winter Haven, Florida, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

Informal complaint was filed May 17, 1954, and formal com- 
plaint was filed October 13, 1954. Complainant seeks an award 
of reparation in the amount of $992, which is alleged to be the 
balance of the purchase price of a truckload of citrus fruits sold 
and delivered to respondent in December 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s agent on July 25, 1955. A copy of 
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the report of investigation and a copy of the formal complaint 
were served upon respondent on July 23, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a cor- 
poration whose address is P. O. Box 413, Leesburg, Florida. 


2. Respondent, R. E. King Produce Company, is a partner- 
ship composed of R. E. King and Bill E. King, whose address is 
319 Blake Street, Raleigh, North Carolina. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about December 22, 1953, in the course of interstate 
commerce, complainant sold to respondent a truckload of citrus 
fruits at the following prices, f.o.b. Leesburg, Florida. 

16 boxes “Spread Eagle” brand grapefruit @ $2.25 $ 36.00 
384 boxes “Melody” brand oranges @ $2.75 $1,056.00 

4. On December 22, 1953, citrus fruits meeting the specifica- 
tions of the foregoing contract were shipped by truck from Lees- 
burg, Florida, to respondent at Raleigh, North Carolina. Respon- 
dent accepted the citrus fruits at Raleigh, North Carolina, and 
made no complaint with reference thereto. 


5. The purchase price of the truckload of citrus fruits is 
$1,092. Respondent has paid only $400, leaving a balance due 
complainant of $692. 


6. Informal complaint was filed May 17, 1954, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 
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Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of citrus fruits is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $692, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $692, with interest thereon at 
the rate of 5 percent per annum from January 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4416) 


S. NIGHTINGALE & Co. v. J. L. HiCKS PRODUCE COMPANY. PACA 
Docket No. 6150. Decided October 26, 1955. 


Reparation—Failure to Pay Balance of Purchase Price of 
Potatoes—Violation of Act—Notice—Acceptance of Pro- 
duce with Knowledge it is Tendered on Sale Basis 


Where complainant alleged that it sold potatoes to respondent by written 
contract but respondent did not sign the agreement and denied that he 
entered such a contract, and complainant mailed invoice to respondent 
containing all the terms of the sale, which respondent received prior to 
the arrival of the produce and respondent accepted the produce without 
objection but made only part payment, held, respondent, having accepted 
the potatoes with knowledge of the terms upon which they were tendered, 
became liable for the invoice price, and reparation is awarded to com- 
plainant for the balance of the purchase price. 


Smith, Denham & Gillis, of Middlesboro, Kentucky, and M. P. Roberts, of 
Fort Fairfield, Maine, for complainant. Messrs. Fred R. Whalin and 
Anderson Wood, of Middlesboro, Kentucky, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed November 12, 1953. It is alleged that 
in June 1952, complainant contracted to sell respondent one car- 
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load of Maine Certified Seed Cobbler potatoes at the agreed price 
of $3.25 per cwt., f.o.b. Fort Fairfield, Maine, for shipment at 
buyer’s option during the last of February or early March 1953; 
that potatoes of the kind, quality, grade and size called for in the 
contract were shipped to respondent on March 13, 1953; and that 
respondent accepted the commodity in compliance with the con- 
tract but has paid only $326.83 of the contract price, leaving a 
balance due of $1,135.67, for which amount an award of repara- 
tion is sought. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were mailed to respondent on 
December 17, 1953. A copy of the report of investigation was 
served upon complainant’s attorney on December 19, 1953. 


Respondent’s answer was filed on January 13, 1954. Respondent 
denies entering into the contract of sale described in the com- 
plaint. Respondent admits that the carload of potatoes was shipped 
to him, but contends that the potatoes were sold on behalf of one 
John Parrott, complainant’s broker, and that the net proceeds 
of the sale of the potatoes have been paid over to complainant. 
Respondent denies owing complainant any remaining sum what- 
soever in connection with this carload of potatoes. 


Oral hearing was held at Middlesboro, Kentucky, on June 30, 
1954. Both parties were represented by counsel. Charles H. Guiney 
and John Parrott testified for complainant. J. L. Hicks, James D. 
Lewis and G. L. Burst testified for respondent. Briefs were sub- 
mitted by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Stanley A. 
Wathen, Beatrice N. Wathen, Herbert L. Nightingale, Alden S. 
Nightingale, Velma N. Grant, Delmer K. Nightingale, and Hazel 
N. Warren, doing business as S. Nightingale & Co., whose address 
is Fort Fairfield, Maine. 


2. Respondent, Jesse Lee Hicks, is an individual doing busi- 
ness as J. L. Hicks Produce Company, whose address is Middles- 
boro, Kentucky. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about June 13, 1952, complainant negotiated with 
J. Smith Anderson Company, broker of Middlesboro, Kentucky, 
for the sale by complainant to respondent of 5 carloads of pota- 
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toes to be shipped in late February and early March 1953, of the 
variety and at agreed prices, as follows: 


4 cars of Maine Certified Seed Cobbler Potatoes at $3.25 per 
ewt. f.o.b., Fort Fairfield, Maine. 

1 car of Maine Certified Seed Mountain Potatoes at $3.00 per 
ewt. f.o.b., Fort Fairfield, Maine. 


Complainant submitted to the broker, for the signature of re- 
spondent, a Memorandum of Agreement evidencing such a con- 
tract. Respondent did not sign the Memorandum of Agreement. 


4. On March 12, 1953, complainant shipped from Bridgewater, 
Maine, car ART 30409 containing 450 100-pound sacks of Certi- 
fied Blue Tag Cobbler potatoes, billed to respondent. On March 12, 
1953, complainant mailed to respondent an invoice for the ship- 
ment, showing the price as $3.25 per sack, f.o.b., or a total price 
of $1,462.50 for the 450 sacks in the load. This shipment arrived 
at Middlesboro, Kentucky, on March 20, 1953. Respondent paid 
complainant’s draft for the invoice price and accepted the ship- 
ment. 


nm 


5. On March 13, 1953, complainant shipped from Mapleton, 
Maine, car MDT 5868 containing 450 100-pound sacks of Cobbler 
potatoes, billed to respondent. On March 13, 1953, complainant 
mailed to respondent an invoice for this shipment, showing the 
price as $3.25 per sack, f.o.b., or a total price of $1,462.50 for the 
450 sacks in the load. This shipment arrived at Middlesboro, 
Kentucky, on March 21. 1953. Respondent accepted the shipment 
and paid the freight bill thereon, but refused to pay complainant’s 
draft for the invoice price. 


6. On or about September 2, 1953, respondent paid the sum 
of $326.83 as the undisputed amount due complainant on the car- 
load of potatoes in MDT 5868, without prejudice to complainant’s 
rights, but has failed and refused to pay the balance of the invoice 
price. 


7. Formal complaint was filed on November 12, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that it sold the carload of potatoes here 
in dispute to respondent by written contract. Attached to the 
complaint is the original of the purported written contract. It is 
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a document entitled “Memorandum of Agreement” dated June 13, 
1952, witnessing a sale by complainant to respondent of five car- 
loads of potatoes for shipment during February and March 1953. 
The document is signed on behalf of complainant and bears a 
signature purporting to be that of J. L. Hicks. 


Respondent denies that he contracted to buy the five carloads 
of potatoes and denies that he signed the “Memorandum of Agree- 
ment.” Respondent contends that the potatoes were actually 
bought by John Parrott, owner of the J. Smith Anderson Com- 
pany, Middlesboro, Kentucky, for his own account and that at 
Parrott’s request respondent agreed to permit two of the carloads 
to be shipped in the name of J. L. Hicks Produce Company as an 
accommodation to Parrott. 


At the oral hearing Parrott testified that he placed the order 
for the potatoes with complainant at the request of J. L. Hicks. 
Evidently it was the understanding of complainant, who prepared 
the Memorandum of Agreement, and also the broker, that the 
5-car contract was not to come into existence until it was signed 
by J. L. Hicks. In addition to Hicks’ denial that he signed the 
Memorandum, this is obviously true from a comparison of the 
“J. L. Hicks” signature on the Memorandum with his signature 
on other documents in the file. We therefore conclude that respond- 
ent did not sign the contract to purchase five carloads of potatoes 
and that it never became an agreement binding on the parties. 


Acting on the assumption there was a valid contract, complain- 
ant shipped two carloads of potatoes to respondent. The first car 
was ART 30409, shipped March 12, 1953, and the second car was 
MDT 5868, shipped March 13, 1953. Invoices showing J. L. Hicks 
as purchaser and containing all of the terms of a sale were air 
mailed by complainant to respondent on the same day as each 
carload was shipped. In the normal course of the mails, such 
invoices would be delivered to respondent two days thereafter. 
Respondent denied that he had received the invoices. However, 
during the course of the hearing the two invoices were found to 
be in respondent’s file and they were offered and received in evi- 
dence. Respondent had the invoices for both cars in his hands no 
later than March 15 or 16, and was thus fully informed prior to 
the arrival of the two shipments that they were being tendered to 
him on a sale basis. 


Next, it was shown that respondent received, accepted and paid 
for the first of the two carloads which arrived on March 20, 1953. 
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No objection was made to anyone with respect to this shipment. 
Respondent did object to the local freight agent when the second 
carload arrived on March 21, 1953, claiming that he had not 
ordered the potatoes. However, he paid the freight and received 
and accepted the second carload after it had been on track at 
Middlesboro for about a week. Respondent stated that the pota- | 
toes were in good condition at the time they arrived at Middles- ' 
boro. Having accepted the potatoes in the second car, MDT 5868, 
with knowledge of the terms upon which they were tendered by 
complainant, respondent became liable for the invoice price. 

Respondent’s contention that he was merely acting for Parrott 
in disposing of the potatoes in the second shipment is immaterial. 
Even if that were established as true it would have no bearing 
on respondent’s liability to complainant. 

It is concluded that respondent is liable to complainant for the 
invoice price of the potatoes in car MDT 5868 in the amount of 
$1,462.50, less $326.83 heretofore paid, or $1,135.67. Reparation 
should be awarded complainant in the amount of $1,135.67, with 
interest, and the facts should be published. 


eg 
5 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,135.67, with 
interest at the rate of 5 percent per annum from April 1, 1953, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4417) 





SERVICE DISTRIBUTING COMPANY v. BLACHMAN WHOLESALE 
Fruits, Inc. PACA Docket No. 6235. Decided October 26, 1955. 


F. o. b. Sale—Terms of Contract—Evidence—Time of 
Shipment 


Where complainant sold and delivered bananas to respondent and respondent 
rejected them two days after arrival claiming they were bought subject 
to approval upon arrival and were delivered too early but complainant’s 
wire to respondent confirming the contract stated time of shipment and 
that this was an f.o.b. shipping point sale to which respondent made no 
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objection, held, in the absence of objection to the terms of the telegraphic 
confirmation of sale, it apparently reflected the agreement of the parties, 
and, therefore, this was a straight f.o.b. shipping point sale and com- 
plainant did not breach its contract as to the time of delivery. 


F. o. b. Sale—Violation of Act—Selected Santa Marta 
Bananas—Evidence—Rejection without Reasonable Cause 


There are no official grades or standards for bananas but where an f.o.b. 
sale called for “selected Santa Marta bananas” and complainant sub- 
mitted expert testimony as to the meaning of the term and that the 
bananas shipped were of the kind and quality contracted for, com- 
plainant has sustained the burden of proving that the shipment consisted 
of the quality or variety called for in the contract and, since it was an 
f.o.b. shipment, respondent had the responsibility of proving any damage 
to the cargo, and, failing in this, respondent’s rejection was without 
reasonable cause and in violation of the act. 


Rejection without Reasonable Cause—Damages—Market 
Value of Commodity 


Where bananas were rejected without reasonable cause necessitating resale 
the damages sustained by the seller amount to the difference between 
the contract price and the market price of the bananas at the time when 
they ought to have been accepted, plus damages sustained to divert and 
resell the shipment. Where the resale handling was prompt and reason- 
able the net proceeds therefrom are accepted as the market value of the 
produce at the time they ought to have been accepted. 


Mr, W. A. Cleveland, Jr., of Jacksonville, Florida, for complainant. Mr. 
Maurice B. Pasch, of Madison, Wisconsin, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the act. Formal complaint was filed on 
March 18, 1954. It is alleged that complainant sold to respondent 
one truckload of “selected” Santa Marta bananas at $3.50 per 
hundredweight, f.o.b. Jacksonville, Florida; that bananas of the 
kind and quality described in the contract were shipped from 
Jacksonville by motor truck on December 29, 1953, and were 
tendered to respondent at Madison, Wisconsin, on December 31, 
1953; that respondent inspected and accepted the bananas at time 
of arrival and held the load in its locked warehouse between De- 
cember 31, 1953, and January 2, 1954; that on January 2, 1954, 
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respondent notified complainant that the load was refused; and 
that complainant, after refusing to agree to the rejection, was 
compelled to resell the bananas. Complainant further alleges that 
the bananas were shipped to Indianapolis, Indiana, for sale on 
consignment and that the net sum of $388.12 was received from 
such resale. Complainant demands reparation in the amount of 
$1,088.24, which is the difference between the contract price of 
the bananas and the net amount recovered in the resale thereof, 
plus freight charges from Florida to Madison, Wisconsin, and 
from Madison to Indianapolis, Indiana. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent on 
April 10, 1954. A copy of the report of investigation was served 
on complainant on April 9, 1954. Respondent’s answer was filed 
on May 3, 1954. 

Respondent admits contracting to buy one truckload of selected 
Santa Marta bananas from complainant at the price stated, but 
alleges that complainant represented that the bananas would not 
arrive at Madison, Wisconsin, until after the New Year’s holiday. 
Respondent denies that the bananas conformed to the customary 
grade and quality of selected Santa Marta bananas; denies that 
any person connected with respondent’s business inspected and 
accepted the bananas upon arrival or instructed the driver to 
place the fruit inside respondent’s warehouse. Respondent admits 
that the bananas were rejected on January 2, 1954, but denies 
that said rejection was without reasonable cause. 

Oral hearing was held at Madison, Wisconsin, on January 27, 
1955. Both parties were represented by counsel. Ernest H. Pitman 
testified for complainant and the depositions of Charles E. Smith, 
Felton Metts and Lee Edwards were received in evidence in com- 
plainant’s behalf. William L. Blachman, Reuben Blachman, 
Eugene E. Warmuth and David W. O’Kroley, testified for 
respondent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Charles P. Tatt 
and Ernest H. Pitman, doing business as the Service Distributing 
Company, whose post office address is P. O. Box 513, Jacksonville, 
Florida. 


2. Respondent, Blachman Wholesale Fruit, Inc., is a corpora- 
tion, whose address is 1529 Gilson Street, Madison 5, Wisconsin. 
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At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about December 29, 1953, in the course of interstate 
commerce, the parties entered into a contract for the sale by 
complainant to respondent of one truckload containing 25,120 
pounds of Santa Marta bananas, “selected fruit,” for $3.50 per 
hundredweight, f.o.b. Jacksonville, Florida, plus $15.00 wharfage, 
to be shipped from Jacksonville by motor truck at noon of the 
same day. The total price of the shipment amounted to $894.20. 


4. On December 29, 1953, bananas of the kind, quality and 
quantity specified in the contract were loaded into a semi-trailer 
truck of the kind customarily used for hauling bananas. The truck 
left Jacksonville, Florida, about noon, December 29. 


5. The shipment arrived at respondent’s warehouse at Madi- 
son, Wisconsin, about 7 p.m., December 31, 1953. 


6. About noon, January 2, 1954, respondent commenced un- 
loading the bananas from the truck. After partially unloading the 
truck, respondent informed the driver that the bananas would 
not be accepted. The bananas were reloaded and the driver was 
instructed to remove the truck from the warehouse. At 3:14 p.m., 
January 2, 1954, respondent informed complainant by telegram 
that the bananas were rejected. Complainant replied by telegram 
the same day that the rejection was not acceptable, and unless 
respondent received the load, it would be resold elsewhere for 
respondent’s account. 


7. On January 3, 1954, complainant ordered the driver to haul 
the bananas to Indianapolis, Indiana, and to place them with a 
dealer for sale on consignment “for the account of whom con- 
cerned.” The net amount of $388.12 was received by complainant 
from the resale of the shipment. 


8. Complainant paid the trucker $439.60 for freight on the 
bananas from Jacksonville to Madison, plus $125.60 for freight 
from Madison to Indianapolis, plus tax of $16.96, or the total 
amount of $582.16. 


9. Although complainant made demand on respondent to pay 
the sum of $1,088.24 alleged to have been lost as the result of 
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respondent’s rejection of the shipment, no part of the claim has 
been paid. 


10. Formal complaint was filed on March 18, 1954, which was 
within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


The first issue in this case is whether this was a simple f.o.b. 
shipping point sale, as contended by complainant, or whether the 
bananas were bought subject to buyer’s approval upon arrival, 
as contended by respondent. The only testimony offered in support 
of respondent’s contention was Reuben Blachman’s statement that 
he had an understanding with all his importers that if the mer- 
chandise was not satisfactory upon arrival, he would not accept it. 
No other evidence was offered in support of this statement. In 
the telegrams and telephone conversations leading up to the con- 
tract no mention was made of the terms “inspection and accep- 
tance arrival” or other terms of similar import. On the other 
hand, the evidence in support of complainant’s contention that 
this was an f.o.b. shipping point sale is convincing. On December 
28, 1953, complainant sent respondent a telegram offering a truck- 
load of bananas at $4.50 f.o.b. Jacksonville.” This offer was not 
accepted, but in the morning of December 29, the parties had a 
long distance telephone conversation in which they agreed on the 
sale of the bananas at $3.50 per hundredweight. Complainant con- 
firmed this conversation by a telegram dated December 29, 1953, 
which reads: 


“REPHONE FORWARDED NOON TODAY VIA METTS 
TRAILER 25120 POUNDS SANTA MARTA FRUIT YOUR 
PRICE $3.50 FOB JAX THANKS... .” 
Respondent admits receiving both telegrams and admits that no 
objection was made to them. It is concluded that the available 
evidence supports complainant’s contention that this was a 
straight f.o.b. shipping point sale. 

The next issue concerns the understanding of the parties as to 
the time of arrival of the truck. Respondent contends that the 
truck was not to arrive until January 2, 1954, the first day of 
business after the New Year’s holiday, whereas complainant con- 
tends that no such agreement was made between the parties. Here 
again complainant’s telegram of December 29, which is quoted 
above, settles the issue. This telegram shows that the bananas 
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were shipped from Jacksonville, Florida, via motor truck about 
noon on December 29, 1953. The standard running time between 
Jacksonville, Florida and Madison, Wisconsin, for truck ship- 
ments of bananas was approximately 48 hours, which would 
mean that a truck shipped from Jacksonville at about noon on 
December 29 should arrive at Madison, Wisconsin, sometime 
during the day of December 31, and certainly not on January 2, 
as contended. Since respondent raised no objection to the terms 
of the telegraphic confirmation of the sale, it apparently reflected 
the agreement of the parties at the time. The bananas were 
shipped and delivered within the time contemplated by the tele- 
graphic confirmation. Accordingly, it is concluded that complain- 
ant did not breach its contract by delivering the bananas on 
December 31, 1953. 


Considerable conflicting evidence was offered by the parties as 
to whether the bananas were received and accepted by respondent 
in the evening of December 31, 1953. The driver of the truck 
testified that he arrived at respondent’s warehouse about 7 p.m. 
on December 31, where he was met by an employee of respondent. 
This employee opened the back doors of the trailer and looked at 
the bananas and stated that they were.satisfactory. The employee 
directed the truck driver to back the trailer-load of bananas into 
respondent’s warehouse and leave it there until January 2, when 
he could return to pick up the empty trailer. The driver stated 
that he complied with this request, and that the trailer-load of 
bananas was locked up in respondent’s warehouse from the eve- 
ning of December 31, 1953 until January 2, 1954. On the other 
hand, respondent’s witnesses denied that the bananas had been in 
respondent’s warehouse over the New Year’s holiday, or that the 
bananas were examined and accepted on December 31. They stated 
that the first time they saw the truckload of bananas was on the 
morning of January 2, 1954 when they arrived for work. They 
stated that the truck was parked outside of the warehouse when 
they first saw it. 


It is unnecessary to decide the question of whether respondent 
accepted the bananas on December 31. The fact is that respondent 
turned the load of bananas back to complainant on January 2, 
1954, and complainant resold the load “for the account of whom 
concerned.” The real issue in this case, therefore, is whether or 
not the bananas were in compliance with the terms of the con- 
tract between the parties. 








884 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 878 


The contract called for “selected Santa Marta bananas.” There 
are no official grades or standards for bananas. The only testi- 
mony in the record as to the meaning of the term was offered by 
Ernest H. Pitman, who stated that selected bananas have eight 
or more hands per stem, are green, matured, free from bruising 
and scarring and are in good shipping condition. To support the 
allegation that the bananas tendered for delivery to respondent 
were of the kind and quality contracted for complainant offered 
the testimony of four expert witnesses, each of whom having 
many years’ experience in grading, sorting, hauling and handling 
bananas. The witnesses observed the loading of this truckload 
and each of them stated that the bananas were select grade Santa 
Martas, that they were graded by qualified banana selectors, and 
were equal in grade and quality to any other load of select grade 
Santa Marta bananas customarily loaded in Florida ports. Coupled 
with this testimony, complainant offered a letter received from 
the Independent Banana Company of Indianapolis, Indiana, which 
handled the resale of the bananas, which reads, in part, as follows: 


“Enclosed please find check . . . for truckload of bananas. 
The quality of the fruit was good, but due to the ripe condi- 
tion of the cargo, this was the best we could do.” 


Thus, it appears that the bananas were still considered as “good 
fruit” after they had been rejected by respondent, except for the 
ripeness factor. 


The only well qualified witness to testify for respondent regard- 
ing the quality and condition of the bananas upon arrival was 
Reuben ,Blachman, principal owner of respondent corporation. 
He testified that the bananas were small, thin and badly scarred. 
He stated that they were what is known as “ungraded bananas.” 
Respondent also offered the testimony of three young witnesses 
with limited experience in the banana field who stated that the 
bananas were “beat up,” “scrubby” and that the back end of the 
load was shifted and disarranged. All of respondent’s witnesses 
emphasized disarrangement of the load. 


It is concluded that complainant has sustained the burden of 
proving that this shipment consisted of “selected Santa Marta 
bananas” as called for in the contract. If there were any damage 
to the cargo due to load shift, that was respondent’s responsibility, 
since this was an f.o.b. shipment. Accordingly, respondent’s rejec- 
tion of the shipment was without reasonable cause and in viola- 
tion of section 2 of the act. 
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Damages sustained by complainant in this case amount to the 
difference between the contract price and the market price of the 
bananas at the time when they ought to have been accepted, plus 
the additional damages sustained as a result of the necessity to 
divert and resell the shipment by reason of the rejection. Com- 
plainant’s handling of the shipment after rejection appears to 
have been prompt and reasonable, and the net proceeds of resale 
are accepted as the market value of the goods at the time they 
ought to have been accepted. Reparation should be awarded com- 
plainant in the amount of the contract price of $894.20, less 
$388.12 recovered in the resale of the bananas, plus freight in 
the total amount of $582.16, or the net amount of $1,088.24 plus 
interest, and the facts of the case should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $1,088.24, plus interest 
at the rate of 5 percent per annum from February 1, 1954, until 
paid. 

The facts and circumstances of this case as herein reported 
shall be published. 


Copies of this order shall be served on the parties. 


(No. 4418) 


T & L PRODUCE COMPANY v. FRANK BARRIENTOS. PACA Docket 
No. 6582. Decided October 27, 1955. 


Failure to Pay Purchase Price of Tomatoes—Default 


Where complainant alleged in its complaint that it sold and delivered toma- 
toes to respondent, which were accepted without objection, and respondent 
did not pay the purchase price or any part thereof, and respondent did 
not answer the complaint, held, respondent’s failure to file an answer 
constitutes an admission of the allegations and his failure to pay 
promptly is in violation of the act and reparation should be awarded 
complainant in the amount of the purchase price. 


T & L Produce Company, of San Antonio, Texas, complainant, pro se. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 27, 1955, and the 
forma] complaint was filed on May 20, 1955. Complainant seeks 
an award of reparation in the amount of $290.00, which is alleged 
to be the purchase price of 100 lugs and five flats of tomatoes 
sold and delivered to respondent in November 1954. 


A copy of the report of investigation made by the Department 
was. served upon complainant on July 30, 1955. On that same date 
a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, T & L Produce Company, is a partnership 
composed of Cam E. Tillman and Jack Levin, whose address is 
411-412 Terminal Market, San Antonio, Texas. 


2. Respondent is an individual, Frank Barrientos, whose ad- 
dress is 532 Jefferson Street, Eagle Pass, Texas. At the time of 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about November 2, 1954, in the course of interstate 
commerce, complainant sold to respondent 100 lugs of tomatoes 
at $2.75 each and 5 flats of tomatoes at $3.00 each, f.o.b. San 
Antonio, Texas, making a total price of $290.00. The tomatoes 
had been shipped from California to complainant at San Antonio, 
Texas. 


4. Tomatoes meeting the specifications of the foregoing con- 
tract were loaded on respondent’s truck at complainant’s place of 
business. Respondent accepted the tomatoes and made no com- 
plaint to complainant with respect thereto. 
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5. The purchase price of the 100 lugs and 5 flats of tomatoes 
is $290.00, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on May 20, 1955, which 
was within’9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the tomatoes is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$290.00, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $290.00, with interest thereon 
at the rate of 5 percent per annum from December 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4419) 


MILLER & CHALONA, INC. v. VERTIN-EDMONDS COMPANY. PACA 
Docket No. 6348. Decided October 28, 1955. 


F. o. b. Sale—Suitable Shipping Condition—Abnormal 
Deterioration—Damages 


Where respondent sold to complainant a carload of U. S. No. 1 lettuce f.o.b. 

‘shipping point and the lettuce failed to grade U. S. No. 1 upon arrival 
due to an average of nine per cent bacterial soft rot, which caused 
complainant to suffer a loss upon resale, held, under the f.o.b. term 
respondent was required to ship lettuce which was in suitable shipping 
condition and, as it appears that the transportation service was normal, 
the lettuce in this shipment was not in suitable condition as the nine 
per cent decay was more than four times the tolerance for U. S. No. 1 
grade. The damage to the complainant is the difference between what 
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the lettuce would have been worth at destination had it met the specifica- 
tion of the contract, which is evidenced by the market News Reports, 
and the market value of the lettuce actually delivered, which is evidenced 
by the gross proceeds received. 


Miller & Chalona, Inc., of New Orleans, Louisiana, complainant, pro se. 
Noland, Lawson & Hamerly, of Salinas, California, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A forma] complaint was filed on August 19, 1954, in which it is 
alleged that respondent sold to complainant a carload of lettuce 
which failed to meet contract specifications and that complainant 
sustained damages in the amount of $317.34 as a result of respond- 
ent’s breach of contract. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on October 5, 1954. A copy of the report 
of investigation was likewise served upon complainant on October 
2, 1954. Respondent filed an answer to the complaint on October 
21, 1954, denying the material allegations of the complaint and 
requesting an oral hearing. 


Since the amount involved is less than $500, the issues were 
submitted under the shortened method of procedure provided for 
in the rules of practice (7 CFR 47.20). Under this procedure, 
complainant was given time to file an opening statement of facts. 
No opening statement was filed on behalf of complainant. Re- 
spondent filed an answering statement, with exhibit attached, on 
December 28, 1954. Complainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Miller & Chalona, Inc., is a corporation, whose 
address is 858 South Front Street, New Orleans, Louisiana. 


2. Respondent, Vertin-Edmonds Company, is a corporation, 
whose address is P. O. Box 718, Salinas, California. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 
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38. On or about April 21, 1954, in the course of interstate 
commerce and by oral contract, respondent sold to complainant 
a carload of U.S. No. 1, Standard Pack, 5 dozen size, Iceberg type 
lettuce, at the agreed price of $2.50 per crate, f.o.b. Salinas, 
California. 


4. The contract was negotiated between the parties by Ebel 
Brokerage Company, located at New Orleans, Louisiana, who 
acted in the transaction as agent for both parties. 


5. The lettuce was federally inspected at shipping point on 
April 21, 1954, the report of which inspection showed the 
following: 


“Lettuce fresh, crisp and fairly well trimmed, some heads 
being closely trimmed. Outer leaves good green to light green 
color. Heads free from defects average 67% hard, 27% firm 
and 2% fairly firm. No decay. Defects well within grade 
tolerance. 


“Grade: U.S. No. 1, Standard Pack.” 


6. The lettuce was shipped in car PFE 92176 from Salinas, 
California, on April 21, 1954, and arrived at destination in New 
Orleans on April 27, 1954. 


7. Upon arrival at destination, a doorway inspection by a 
federal inspector indicated that the lettuce was, “Mostly fresh, 
crisp and light green to green color. From 20 to 35%, average 
approximately 30% damage by Tipburn, including 7% serious 
damage. No decay.” This condition was reported to respondent 
who requested an appeal inspection, but due to condition factors 
the appeal inspection was not made. However, a more complete 
inspection was made on April 28, 1954, the day after arrival, 
when the car was partially unloaded. This inspection disclosed 
the following: 

“Mostly fresh and crisp. In most samples 2 to 10%, many 
none, some 25%, average approximately 5% damage by Tip- 
burn. In most samples 5 to 20%, decay, some none, average 
approximately 9% Bacterial Soft Rot in various stages, 
mostly moderately advanced affecting 1 to 5 outer head 
leaves. 

“Now fails to grade U. S. No. 1 only account excessive Tip- 
burn in some samples and decay.” 
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8. Respondent insisted that the shipping point inspection 
showed good delivery was made, and complainant accepted the 
carload of lettuce “under protest” and paid respondent’s draft 
for the purchase price thereof, plus the freight. Complainant sold 
the lettuce for a total amount of $1,330.25, losing 27 crates be- 
cause of damage or decay. 


9. The formal complaint was filed on August 19, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Under the f.o.b. term of the contract, the respondent was legally 
obligated to ship lettuce which was in suitable shipping condition. 
To be in suitable shipping condition, the lettuce at the time of 
billing must have been in a condition which, if the shipment was 
handled under normal transportation service and conditions, would 
assure delivery without abnormal deterioration at the destina- 
tion specified in the contract, that is, New Orleans. Regulations, 
7 CFR 46.24. There is no evidence of abnormal transportation 
service and conditions, and it must be assumed that the lettuce 
received normal transportation service. The United States Stand- 
ards for U.S. No. 1 lettuce permit a tolerance of not more than 
10 percent for defects, but only one-fifth of this amount, or 2 
percent, is allowed for decay affecting the compact portion of the 
head. The inspection made at destination on April 28 showed the 
lettuce in this case to contain from 5 to 20 percent decay in most 
samples, with an average of approximately 9 percent Bacterial 
Soft Rot which affected the compact portion of the heads. This 
percentage is more than four times the tolerance permitted for 
decay and constitutes abnormal deterioration. In view of this 
abnormally deteriorated condition of the lettuce at destination, 
it is concluded that the lettuce was not in suitable shipping con- 
dition at the time of shipment. 


The respondent is liable to complainant for the actual damages 
resulting from the fact that the lettuce was not in suitable ship- 
ping condition. In its complaint, complainant correctly states its 
measure of damages resulting from respondent’s failure to de- 
liver lettuce in accordance with the contract. This damage is the 
difference between what the lettuce would have been worth at 
destination had it met the specifications of the contract and the 
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market value of the lettuce actually delivered. Complainant has 
submitted in evidence an accounting showing the gross proceeds 
received from the sale of the lettuce at New Orleans, which may 
be accepted as the value of the lettuce actually delivered by 
respondent. Complainant failed, however, to submit any evidence 
of what the lettuce would have been worth had it been up to con- 
tract specifications. 


The Market News Reports published by the Department show 
that lettuce of the type covered by the contract had the following 
market values at New Orleans on the three days following the 
date of arrival of the lettuce in question: April 28, 1954, $4.60 
to $4.75, mostly $4.75; April 29, 1954, $4.75; April 30, 1954, 
$4.75 to $5.00. An average of the prices received on those three 
dates is approximately $4.79, which we accept as the approximate 
value the lettuce would have had if it had met contract specifica- 
tions. Complainant’s accounting shows 301 crates sold for a total 
price of $1,330.25. Twenty-seven crates were lost through dump- 
ing or reworking because of condition. At an average price of 
$4.79 per crate, the 328 crates in the shipment, had they been up 
to contract requirements, would have been worth $1,571.12. The 
$1,330.25 received for the lettuce sold by complainant is accepted 
as the actual value of the carload of lettuce delivered by respon- 
dent. The difference between these two figures is $240.87, which 
represents complainant’s damage resulting from respondent’s 
breach of contract. 


Respondent’s failure to ship lettuce meeting contract require- 
ments was in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $240.87, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $240.87, with 
interest thereon at the rate of 5 percent per annum from May 1, 
1954, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 












892 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 892 


(No. 4420) 
PACA Docket No. 6362. Decided October 31, 1955. 


Contract of Purchase and Sale—Mutual Agreement— 
Offer and Acceptance—Rejection of Commodity—Dismissal 


Where complainant offered to sell two carloads of potatoes to respondent at 
a certain price and respondent accepted the offer but complainant con- 
firmed at a higher price and respondent accepted the first carload, after 
an adjustment in price, but rejected the second carload, held, since there 
was an absence of agreement as to the purchase price no contract came 
into existence and respondent’s rejection was not without reasonable 
cause and the complaint is therefore dismissed. 


Mr. Champe T. Broaddus, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on April 19, 1954 and a formal 
complaint was filed on October 1, 1954. Complainant seeks an 
award of reparation in the amount of $253.87 claimed as damages 
resulting from respondent’s alleged rejection, without reasonable 
cause, of a carload of seed potatoes shipped respondent on Febru- 
ary 17, 1954. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on October 
22, 1954. On the same day a copy of the report of investigation 
was served upon complainant. Respondent’s answer, filed Novem- 
ber 8, 1954, denied liability. 


The amount claimed by complainant does not exceed $500. 
Therefore, the shortened method of procedure provided by Sec- 
tion 47.20 of the Rules of Practice is applicable. Pursuant to such 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant is * * *. 


2. Respondent, * * *. At the time of the transaction here 
involved, respondent was not licensed under the act but was sub- 
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ject to license. Respondent subsequently obtained a license and 
paid arrearage covering the period of this transaction. 


3. By letter of January 21, 1954, * * *, a broker * * *, acting 
as agent of complainant, and contemplating the shipment of the 
commodity in interstate commerce, offered to sell respondent 
seed potatoes. The letter reads in pertinent part, as follows: 

“Further ours later date, Maine Potatoes, subject confirma- 
tion, offer you Maine certified Cobblers at 2.78 per cwt bags, 
Maine certified Green Mountains at 2.74 per cwt bags, all 
delivered to * * *, for shipment Feb 15th or Earlier if 
Desired.” 


4. On January 27, 1954, respondent, * * *, sent the following 
telegram * * *; 
“LETTER 21ST JANUARY STOP ACCEPT TWO CARS 
MAINE SEED POTATOES SPECIFICATIONS FOLLOW- 
ING.” 


5. On or about January 29, 1954, complainant referring to 
negotiations with respondent sent the following telegram to * * *: 
“RETEL TWO CARS FOR * * * OF WHAT VARIETY 
MARKET NOW CERTIFIED MOUNTAINS 2.83 COB- 
BLERS 3.03 ADVISE.” 
Subsequently, on or about February 1, 1954, complainant mailed 
* * * two copies of confirmations Nos. 3388 and 3389 setting 
prices for the two carloads of potatoes at $3.03 per cwt. for Cob- 
blers and $2.83 per cwt. for Green Mountains. 


6. * * * failed to deliver copies of the confirmations mentioned 
in Finding of Fact No. 5 to respondent, and respondent was not 
informed that complainant’s selling prices for the potatoes would 
be in excess of $2.78 per cwt. for Cobblers and $2.74 per cwt. for 
Green Mountains until on or about February 20, 1954. 


7. When the first carload of potatoes arrived at * * *, billed 
to respondent at selling prices of $3.03 per cwt. for Cobblers and 
$2.83 per cwt. for Green Mountains, respondent refused to accept 
delivery until, and after, an allowance on the purchase price had 
been made by * * * consisting of the relinquishment by * * * of 
his broker’s commission on this carload. 


8. Prior to shipment of the second carload of potatoes, respon- 
dent requested that shipment be delayed and complainant either 
refused or was unable to delay shipment. 


9. On February 24, 1954, in a telegram to complainant, the 
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second carload of potatoes, BAR 7822, was rejected by respon- 
dent. This telegram reads: 
“RETELL CAR 7822 REFUSED SHIPPED FIFTEEN 
DAYS EARLY FINAL.” 


10. By telegram of February 26, 1954, complainant informed 
respondent that BAR 7822 was being diverted elsewhere for sale 
for the account of respondent. 


11. The carload of potatoes in BAR 7822 was sold by com- 
plainant to * * *. This sale resulted in net proceeds to complainant 
of $341.02. 


12. Formal complaint was filed on October 1, 1954, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


It is essential to the formation of a contract that there be a 
mutual manifestation of assent to the material terms of the con- 
tract. Anonymous, 12 A.D. 1406, 1411; J. EF. Nelson & Sons v. 
Jack Kerzner and Monte Cross, 8 A.D. 48, 12 A.D. 226. Com- 
plainant’s original offer was Cobblers at $2.83 per cwt. and 
Green Mountains at $2.74 per cwt., subject to confirmation. Re- 
spondent offered to purchase two carloads at these prices. How- 
ever, complainant did not confirm at these prices. Instead, it 
issued confirmations for two carloads of potatoes to respondent 
at prices of $3.03 per cwt. for Cobblers and $2.83 per cwt. for 
Green Mountains and Kennebecs. Copies of the confirmations 
were sent to the broker, who retained them in his files. Since 
there was an absence of agreement as to the purchase price of 
the two carloads of potatoes, no contract covering the two cars 
ever came into existence between the parties. It follows, neces- 
sarily, that respondent’s rejection of the second carload of pota- 
toes was not without reasonable cause. 

Respondent’s acceptance of the first carload, under an arrange- 
ment. whereby the broker waived his broker’s commission, did 
not constitute a ratification of the proposed two-car contract and 
has no bearing on the rights of the parties as to the second 
shipment. 

In conclusion, we hold that the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 4421) 


DWIGHT E. CAMPBELL v. FROST FRUIT MARKET. PACA Docket No. 
6584. Decided October 31, 1955. 


Failure to Pay Balance of Purchase Price of - 
Watermelons—Default 


Where complainant alleged that he sold and delivered watermelons to 
respondent but respondent paid only part of the purchase price and 
respondent did not answer the allegations, held, respondent’s failure to 
answer the complaint constitutes an admission of the allegations and 
respondent’s failure to pay the full purchase price is in violation of the 
act and reparation should be awarded complainant in the amount of the 
unpaid balance. 


Mr. Dwight E. Campbell, of Kalamazoo, Michigan, complainant, pro se. Mr. 
A, D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 1, 1954, and the 
formal complaint was filed on June 27, 1955. Complainant seeks 
an award of reparation in the amount of $202.30, which is alleged 
to be the balance of the purchase price of a truckload of water- 
melons sold and delivered to respondent in June 1954. 


A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respondent 
on July 18, 1955. A copy of the report of investigation was served 
upon complainant on August 4, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Dwight E. Campbell, whose 
address is 219 North Gilkison, Kalamazoo, Michigan. 
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2. Respondent is an individual, Kenneth B. Frost, doing busi- 
ness as Frost Fruit Market, whose address is 3288 U. S. Highway 
23, Bay City, Michigan. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about June 2, 1954, in the course of interstate com- 
merce, complainant sold to respondent 31,820 pounds of water- 
melons at 114 cents per pound, plus %4 cent per pound buying 
charge, and plus $25.00 loading cost, making a total price of 
$502.30 f.0.b. Live Oak, Florida. 


4. On or about June 2, 1954, watermelons meeting the specifi- 
cations of the foregoing contract were shipped by truck from 
Live Oak, Florida, to respondent at Bay City, Michigan. Upon 
arrival of the watermelons at Bay City, Michigan, respondent 
accepted them. 


5. The purchase price of the truckload of watermelons is 
$502.30. Respondent has paid $300, leaving a balance of $202.30 
due complainant from respondent. 


6. The informal complaint was filed on December 1, 1954, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
amount of the agreed purchase price of the truckload of water- 
melons is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $202.30, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $202.30, with interest thereon 
at the rate of 5 percent per annum from July 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4422) 


E. O. MASTIN v. W. O. & H. A. BARNITZ. PACA Docket No. 6593. 
Decided October 31, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Headnotes in 14 A.D. 837, applicable here. 


Mr. E. O. Mastin, of Quakertown, Pennsylvania, complainant, pro se. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 4, 1955, and the formal 
complaint was filed on July 27, 1955. Complainant seeks an award 
of reparation in the amount of $1,158.02, which is alleged to be 
the unpaid balance of the purchase prices of three loads of pota- 
toes sold and delivered to respondent in December 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 25, 1955. On that same 
date a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, E. O. Mastin, whose address 
is Mastin Farms, R.D. 2, Quakertown, Pennsylvania. 


2. Respondent is a partnership composed of William Orville 
Barnitz and Hayman Alexander Barnitz, doing business as W. O. 
& H. A. Barnitz, whose address is Pomeroy, Ohio. At the time 
of the transactions involved herein, respondent was not licensed 
under the act, but was subject to license. 
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3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent three loads of potatoes f.o.b. 
Coopersburg, Pennsylvania. The dates of sale, quantities and 
prices are as follows: 

Date Unit 

1954 Quantity Price Total 
50-lb. sacks unclassified $ .65 $ 455.00 
advance to truck driver 20.00 


50-lb. sacks unclassified $ .65 364.00 
10-Ib. sacks No. 1 $ .29 58.00 
50-lb, sacks No. 1 -$1.17% 117.50 
advance to driver 15.00 
Gasoline advanced 68.52 


Dec. 16 400 50-lb. sacks unclassified n 260.00 
1,000 10-lb. sacks No. 1 iD 275.00 


$1,633.02 


4. Three loads of potatoes meeting the specifications of the 
foregoing contracts were shipped by truck from Coopersburg, 
Pennsylvania, to respondent at Pomeroy, Ohio. Respondent ac- 


cepted the three loads of potatoes upon their arrival at Pomeroy, 
Ohio, and made no complaint with reference thereto. 


5. The purchase prices of the three loads of potatoes, includ- 
ing the advances to the drivers, total $1,633.02. Respondent has 
paid $475.00, leaving a balance due by respondent to complainant 
of $1,158.02. 


6. The formal complaint was filed on July 27, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the pur- 
chase prices of the three truckloads of potatoes plus the advances 
to the truck drivers is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,158.02, 
with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,158.02, with interest thereon 
at the rate of 5 percent per annum from January 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4423) 
PACA Docket No. 6352. Dismissed October 5, 1955. 


(No. 4424) 
PACA Docket No. 6494. Dismissed October 17, 1955. 





